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By GRETCHEN MORGENSON
and LOUISE STORY

It is a question asked repeated-
ly across America: why, in the af-
termath of a financial mess that
generated hundreds of billions in
losses, have no high-profile par-
ticipants in the disaster been
prosecuted?

Answering such a question —
the equivalent of determining
why a dog did not bark — is any-
thing but simple. But a private
meeting in mid-October 2008 be-
tween Timothy F. Geithner, then-
president of the Federal Reserve
Bank of New York, and Andrew
M. Cuomo, New York’s attorney

general at the time, illustrates
the complexities of pursuing le-
gal cases in a time of panic. 

At the Fed, which oversees the
nation’s largest banks, Mr.
Geithner worked with the Treas-
ury Department on a large bail-
out fund for the banks and led ef-
forts to shore up the American
International Group, the giant in-
surer. His focus: stabilizing world
financial markets.

Mr. Cuomo, as a Wall Street en-
forcer, had been questioning
banks and rating agencies ag-
gressively for more than a year
about their roles in the growing
debacle, and also looking into bo-
nuses at A.I.G.

Friendly since their days in the

Clinton administration, the two
met in Mr. Cuomo’s office in Low-
er Manhattan, steps from Wall
Street and the New York Fed. Ac-
cording to three people briefed at
the time about the meeting, Mr.
Geithner expressed concern
about the fragility of the financial
system. 

His worry, according to these
people, sprang from a desire to
calm markets, a goal that could
be complicated by a hard-charg-
ing attorney general. 

Asked whether the unusual
meeting had altered his ap-
proach, a spokesman for Mr. Cuo-
mo, now New York’s governor,
said Wednesday evening that 

A Financial Crisis With Little Guilt
After Widespread Reckless Banking, a Dearth of Prosecutions
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By KEVIN SACK

ATLANTA — An aggressive
four-year effort to reduce the
spread of deadly bacterial infec-
tions at veterans’ hospitals is
showing impressive results and
may have broad implications at
medical centers across the coun-
try, according to the first compre-
hensive assessment of the pro-
gram, which was released
Wednesday afternoon.

The study of 153 Veterans Af-
fairs hospitals nationwide found
a 62 percent drop in the rate of in-
fections caused by methicillin-re-
sistant Staphylococcus aureus, or
MRSA, in intensive care units
over a 32-month period. There
was a 45 percent drop in MRSA
prevalence in other hospital
wards, like surgical and rehabili-
tation units.

The Veterans Affairs strategy
employs a “bundle” of measures
that include screening all pa-
tients with nasal swabs, isolating

those who test positive for
MRSA, requiring that staff treat-
ing those patients wear gloves
and gowns and take other contact
precautions and encouraging rig-
orous hand washing. The results
may not be easily replicated in
the private sector, but they are
likely to step up pressure by fur-
ther undercutting the notion,
prevalent at many hospitals not
long ago, that infections are an
unavoidable cost of doing busi-
ness.

“I think our study has shown
that it is possible to make this
large-scale change, even in a
large system,” said Dr. Rajiv Jain,
an official with the Veterans
Health Administration and the
study’s primary author. “If other
hospitals were to follow our lead,
I think it is possible to decrease
these infections.”

But a second large study of in-

V.A. Shows Hospitals Can Make
Large Cuts in Deadly Infections
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By MARK LANDLER and MICHAEL D. SHEAR

WASHINGTON — President
Obama made the case Wednes-
day for slowing the rapid growth
of the national debt while re-
taining core Democratic values,
proposing a mix of long-term
spending cuts, tax increases and
changes to social welfare pro-
grams as his opening position in
a fierce partisan budget battle
over the nation’s fiscal chal-
lenges.

After spending months on the
sidelines as Republicans laid out
their plans, Mr. Obama jumped in
to present an alternative and a
philosophical rebuttal to the con-
servative approach that will
reach the House floor on Friday.
Republican leaders were work-
ing Wednesday to round up votes
for that measure and one to fi-
nance the government for the
rest of the fiscal year. [Page A16.]

Mr. Obama said his proposal
would cut federal budget deficits
by a cumulative $4 trillion over 12
years, compared with a deficit re-
duction of $4.4 trillion over 10
years in the Republican plan. But
the president said he would use
starkly different means, rejecting
the fundamental changes to

Medicare and Medicaid proposed
by Republicans and relying in
part on tax increases on affluent
Americans.

The president framed his pro-
posal as a balanced alternative to
the Republican plan, setting the
stage for a debate that will con-
sume Washington in coming
weeks, as the administration
faces off with Congress over rais-
ing the national debt ceiling, and
into next year, as the president
runs for re-election.

Mr. Obama named Vice Presi-
dent Joseph R. Biden Jr. to lead
the negotiations with Congress,
which the administration hopes
will produce the outlines of a deal
by the end of June, though a de-
tailed agreement might have to
await the outcome of the 2012
election. Mr. Biden played a simi-
lar role in talks that averted a
government shutdown at the 11th
hour, over issues far less thorny
than those on the table now.

In a 44-minute speech to an au-
dience at George Washington
University that included Repre-
sentative Paul D. Ryan of Wis-
consin, the author of the Repub-

Taking On G.O.P., Obama
Unveils Debt Relief Plan

Calls for Spending Cuts and Tax Increases
but Spares Medicare and Medicaid

STEPHEN CROWLEY/THE NEW YORK TIMES

President Obama unveiled a budget framework Wednesday.
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By JAMES BARRON

Meave Ryan saw the boy wav-
ing his arms as she braked to a
stop behind a string of cars. The
other cars went on through the
intersection, but she rolled down
the window. “He was screaming
for help,” she said. “He said, ‘My
mommy just drove the car in the
water.’”

Ms. Ryan, 31, told the boy —
La’Shaun Armstrong, 10 — to hop
in. She drove the short distance
to the boat ramp where he said
his mother had driven into the
Hudson River in Newburgh, N.Y.

“I got out of the car and went
halfway in the water to see if I
could see their car,” Ms. Ryan
said.

The vehicle, a black minivan,
was already submerged. Ms.
Ryan told La’Shaun to get back in

her car, and they drove to Fire
Department headquarters a few
blocks away. It was all but emp-
ty; the fire trucks were out on a
call. “We knocked on the dis-
patcher’s door,” Ms. Ryan said. It
was 7:50 p.m. on Tuesday.

It did not take long for the hor-
rifying meaning of the boy’s
story to register: His mother,
Lashanda Armstrong, 25, had
done what La’Shaun had said —
she had, in fact, driven the mini-
van into the river. La’Shaun had
escaped, swimming through 45-
degree water. 

The minivan was in eight feet
of water. La’Shaun’s mother was

still inside, as were her three oth-
er children, identified by the po-
lice as Landen Pierre, 5; Lance
Pierre, 2; and Lainaina Pierre, 11
months.

Ms. Ryan said that La’Shaun
had told her why his mother was
so upset. “There was an argu-
ment about cheating, that his
stepfather was cheating on his
mother,” Ms. Ryan said. On the
short ride from their apartment
in Newburgh to the boat ramp,
La’Shaun told Ms. Ryan, his
mother had called an older rela-
tive and said, “I’m sorry, I’m go-
ing to do something crazy, you 

Mother and 3 of 4 Children Die as She Drives Van Into Hudson
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Lance Pierre, 2, and Lainaina
Pierre, 11 months, drowned.

By JULIET MACUR

SAN FRANCISCO — Barry
Bonds, the former outfielder who
hit more home runs than anyone
else in Major League Baseball
history, was convicted Wednes-
day of a single count of obstruc-
tion of justice, but a federal jury
could not decide on whether
Bonds lied about using perform-
ance-enhancing drugs.

The conviction, rendered by a
jury that listened to nearly three
weeks of often-graphic testimony
about Bonds’s suspected steroid
use, amounted to an extremely
limited victory for federal pros-
ecutors who had spent years
pressing their case in an effort to
establish that Bonds used ster-
oids during his career, then lied
about it under oath.

Still, the jury agreed that
Bonds in 2003 had impeded a
grand jury investigating per-
formance-enhancing drug use by
elite athletes by giving intention-

ally evasive, false or misleading
statements during his testimony.
Jurors felt he went out of his way
to avoid answering the question
of whether his former personal
trainer, Greg Anderson, had ever
injected him.

The conviction on the obstruc-
tion of justice charge, one of four
counts he was facing in United
States District Court, made
Bonds the most prominent pub-
licly tried culprit in what has be-
come known as baseball’s steroid
era. The verdict is certain to di-
minish the legacy of a player who
seemed, even early in his career,
to be destined for the sport’s Hall
of Fame.

Bonds, 46, faces a possible sen-
tence of 10 years in federal pris-
on, but he is not expected to re-

Bonds Guilty of Obstruction, but Not of Perjury

JIM WILSON/THE NEW YORK TIMES

Barry Bonds was accused of
lying to a grand jury.
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Ali al-Jaff, 23, protested in Baghdad. Iraq’s demographics skew even younger than in places like Egypt, Tunisia and Libya.

By TIM ARANGO

BAGHDAD — Inspired by the
democratic uprisings around the
Arab world to push for change,
young lawmakers in Parliament
are running up against an ossi-
fied political elite still dominated
by the exiles who followed Amer-
ican tanks into Iraq to establish a
fragile, violence-scarred democ-
racy. 

On the streets, the voices of
young demonstrators and jour-
nalists have been muted by the
batons and bullets of elite securi-
ty units that answer only to a
prime minister who officials say
personally sends orders by text
message.

An Iraq spring it is not.
In a country where the demo-

graphics skew even younger than
in places like Egypt, Tunisia and
Libya, the wave of political
change in the region has laid bare
a generation gap here split by old
resentments nurtured by dicta-
torship and war and a youthful
grasping for a stake in the new
Iraq. “The younger generation is
ready to go forward; they are
carrying less resentments,” said
Rawaz M. Khoshnaw, 32, a Kurd-
ish member of Parliament, in a
recent interview. 

But the forces of youth are
blunted by the same forces that
have robbed Iraqi society of so
much for so long — violence, a 

Iraq Crushing 
Youths’ Efforts
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IT is a question asked repeatedly across 
America: why, in the aftermath of a financial 
mess that generated hundreds of billions in 

losses, have no high-profile participants in the 
disaster been prosecuted?

Answering such a question — the equiva-
lent of determining why a dog did not bark — is 
anything but simple. But a private meeting in 
mid-October 2008 between Timothy F. Geithner, 
then-president of the Federal Reserve Bank of 
New York, and Andrew M. Cuomo, New York’s 
attorney general at the time, illustrates the 
complexities of pursuing legal cases in a time of 
panic.

At the Fed, which oversees the nation’s larg-
est banks, Mr. Geithner worked with the Trea-
sury Department on a large bailout fund for the 
banks and led efforts to shore up the American 
International Group, the giant insurer. His fo-
cus: stabilizing world financial markets.

Mr. Cuomo, as a Wall Street enforcer, had 
been questioning banks and rating agencies 
aggressively for more than a year about their 
roles in the growing debacle, and also looking 
into bonuses at A.I.G.

Friendly since their days in the Clinton ad-
ministration, the two met in Mr. Cuomo’s office 
in Lower Manhattan, steps from Wall Street 
and the New York Fed. According to three peo-
ple briefed at the time about the meeting, Mr. 
Geithner expressed concern about the fragility 
of the financial system.

His worry, according to these people, sprang 
from a desire to calm markets, a goal that could 
be complicated by a hard-charging attorney 
general.

Asked whether the unusual meeting had al-
tered his approach, a spokesman for Mr. Cuomo, 
now New York’s governor, said Wednesday eve-
ning that “Mr. Geithner never suggested that 

there be any lack of diligence or any slowdown.” 
Mr. Geithner, now the Treasury secretary, said 
through a spokesman that he had been focused 
on A.I.G. “to protect taxpayers.”

Whether prosecutors and regulators have 
been aggressive enough in pursuing wrongdo-
ing is likely to long be a subject of debate. All 
say they have done the best they could under 
difficult circumstances.

But several years after the financial crisis, 
which was caused in large part by reckless lend-
ing and excessive risk taking by major financial 
institutions, no senior executives have been 
charged or imprisoned, and a collective gov-
ernment effort has not emerged. This stands 
in stark contrast to the failure of many savings 
and loan institutions in the late 1980s. In the 
wake of that debacle, special government task 
forces referred 1,100 cases to prosecutors, re-
sulting in more than 800 bank officials going to 
jail. Among the best-known: Charles H. Keating 
Jr., of Lincoln Savings and Loan in Arizona, and 
David Paul, of Centrust Bank in Florida.

Former prosecutors, lawyers, bankers and 
mortgage employees say that investigators and 
regulators ignored past lessons about how to 
crack financial fraud.

As the crisis was starting to deepen in the 
spring of 2008, the Federal Bureau of Investi-
gation scaled back a plan to assign more field 
agents to investigate mortgage fraud. That 
summer, the Justice Department also rejected 
calls to create a task force devoted to mortgage-
related investigations, leaving these complex 
cases understaffed and poorly funded, and only 
much later established a more general financial 
crimes task force.

Leading up to the financial crisis, many offi-
cials said in interviews, regulators failed in their 
crucial duty to compile the information that tra-
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By GRETCHEN MORGENSON
and LOUISE STORY

It is a question asked repeated-
ly across America: why, in the af-
termath of a financial mess that
generated hundreds of billions in
losses, have no high-profile par-
ticipants in the disaster been
prosecuted?

Answering such a question —
the equivalent of determining
why a dog did not bark — is any-
thing but simple. But a private
meeting in mid-October 2008 be-
tween Timothy F. Geithner, then-
president of the Federal Reserve
Bank of New York, and Andrew
M. Cuomo, New York’s attorney

general at the time, illustrates
the complexities of pursuing le-
gal cases in a time of panic. 

At the Fed, which oversees the
nation’s largest banks, Mr.
Geithner worked with the Treas-
ury Department on a large bail-
out fund for the banks and led ef-
forts to shore up the American
International Group, the giant in-
surer. His focus: stabilizing world
financial markets.

Mr. Cuomo, as a Wall Street en-
forcer, had been questioning
banks and rating agencies ag-
gressively for more than a year
about their roles in the growing
debacle, and also looking into bo-
nuses at A.I.G.

Friendly since their days in the

Clinton administration, the two
met in Mr. Cuomo’s office in Low-
er Manhattan, steps from Wall
Street and the New York Fed. Ac-
cording to three people briefed at
the time about the meeting, Mr.
Geithner expressed concern
about the fragility of the financial
system. 

His worry, according to these
people, sprang from a desire to
calm markets, a goal that could
be complicated by a hard-charg-
ing attorney general. 

Asked whether the unusual
meeting had altered his ap-
proach, a spokesman for Mr. Cuo-
mo, now New York’s governor,
said Wednesday evening that 
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By KEVIN SACK

ATLANTA — An aggressive
four-year effort to reduce the
spread of deadly bacterial infec-
tions at veterans’ hospitals is
showing impressive results and
may have broad implications at
medical centers across the coun-
try, according to the first compre-
hensive assessment of the pro-
gram, which was released
Wednesday afternoon.

The study of 153 Veterans Af-
fairs hospitals nationwide found
a 62 percent drop in the rate of in-
fections caused by methicillin-re-
sistant Staphylococcus aureus, or
MRSA, in intensive care units
over a 32-month period. There
was a 45 percent drop in MRSA
prevalence in other hospital
wards, like surgical and rehabili-
tation units.

The Veterans Affairs strategy
employs a “bundle” of measures
that include screening all pa-
tients with nasal swabs, isolating

those who test positive for
MRSA, requiring that staff treat-
ing those patients wear gloves
and gowns and take other contact
precautions and encouraging rig-
orous hand washing. The results
may not be easily replicated in
the private sector, but they are
likely to step up pressure by fur-
ther undercutting the notion,
prevalent at many hospitals not
long ago, that infections are an
unavoidable cost of doing busi-
ness.

“I think our study has shown
that it is possible to make this
large-scale change, even in a
large system,” said Dr. Rajiv Jain,
an official with the Veterans
Health Administration and the
study’s primary author. “If other
hospitals were to follow our lead,
I think it is possible to decrease
these infections.”

But a second large study of in-

V.A. Shows Hospitals Can Make
Large Cuts in Deadly Infections

Continued on Page A3

By MARK LANDLER and MICHAEL D. SHEAR

WASHINGTON — President
Obama made the case Wednes-
day for slowing the rapid growth
of the national debt while re-
taining core Democratic values,
proposing a mix of long-term
spending cuts, tax increases and
changes to social welfare pro-
grams as his opening position in
a fierce partisan budget battle
over the nation’s fiscal chal-
lenges.

After spending months on the
sidelines as Republicans laid out
their plans, Mr. Obama jumped in
to present an alternative and a
philosophical rebuttal to the con-
servative approach that will
reach the House floor on Friday.
Republican leaders were work-
ing Wednesday to round up votes
for that measure and one to fi-
nance the government for the
rest of the fiscal year. [Page A16.]

Mr. Obama said his proposal
would cut federal budget deficits
by a cumulative $4 trillion over 12
years, compared with a deficit re-
duction of $4.4 trillion over 10
years in the Republican plan. But
the president said he would use
starkly different means, rejecting
the fundamental changes to

Medicare and Medicaid proposed
by Republicans and relying in
part on tax increases on affluent
Americans.

The president framed his pro-
posal as a balanced alternative to
the Republican plan, setting the
stage for a debate that will con-
sume Washington in coming
weeks, as the administration
faces off with Congress over rais-
ing the national debt ceiling, and
into next year, as the president
runs for re-election.

Mr. Obama named Vice Presi-
dent Joseph R. Biden Jr. to lead
the negotiations with Congress,
which the administration hopes
will produce the outlines of a deal
by the end of June, though a de-
tailed agreement might have to
await the outcome of the 2012
election. Mr. Biden played a simi-
lar role in talks that averted a
government shutdown at the 11th
hour, over issues far less thorny
than those on the table now.

In a 44-minute speech to an au-
dience at George Washington
University that included Repre-
sentative Paul D. Ryan of Wis-
consin, the author of the Repub-

Taking On G.O.P., Obama
Unveils Debt Relief Plan

Calls for Spending Cuts and Tax Increases
but Spares Medicare and Medicaid

STEPHEN CROWLEY/THE NEW YORK TIMES

President Obama unveiled a budget framework Wednesday.

Continued on Page A17

By JAMES BARRON

Meave Ryan saw the boy wav-
ing his arms as she braked to a
stop behind a string of cars. The
other cars went on through the
intersection, but she rolled down
the window. “He was screaming
for help,” she said. “He said, ‘My
mommy just drove the car in the
water.’”

Ms. Ryan, 31, told the boy —
La’Shaun Armstrong, 10 — to hop
in. She drove the short distance
to the boat ramp where he said
his mother had driven into the
Hudson River in Newburgh, N.Y.

“I got out of the car and went
halfway in the water to see if I
could see their car,” Ms. Ryan
said.

The vehicle, a black minivan,
was already submerged. Ms.
Ryan told La’Shaun to get back in

her car, and they drove to Fire
Department headquarters a few
blocks away. It was all but emp-
ty; the fire trucks were out on a
call. “We knocked on the dis-
patcher’s door,” Ms. Ryan said. It
was 7:50 p.m. on Tuesday.

It did not take long for the hor-
rifying meaning of the boy’s
story to register: His mother,
Lashanda Armstrong, 25, had
done what La’Shaun had said —
she had, in fact, driven the mini-
van into the river. La’Shaun had
escaped, swimming through 45-
degree water. 

The minivan was in eight feet
of water. La’Shaun’s mother was

still inside, as were her three oth-
er children, identified by the po-
lice as Landen Pierre, 5; Lance
Pierre, 2; and Lainaina Pierre, 11
months.

Ms. Ryan said that La’Shaun
had told her why his mother was
so upset. “There was an argu-
ment about cheating, that his
stepfather was cheating on his
mother,” Ms. Ryan said. On the
short ride from their apartment
in Newburgh to the boat ramp,
La’Shaun told Ms. Ryan, his
mother had called an older rela-
tive and said, “I’m sorry, I’m go-
ing to do something crazy, you 

Mother and 3 of 4 Children Die as She Drives Van Into Hudson
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Lance Pierre, 2, and Lainaina
Pierre, 11 months, drowned.

By JULIET MACUR

SAN FRANCISCO — Barry
Bonds, the former outfielder who
hit more home runs than anyone
else in Major League Baseball
history, was convicted Wednes-
day of a single count of obstruc-
tion of justice, but a federal jury
could not decide on whether
Bonds lied about using perform-
ance-enhancing drugs.

The conviction, rendered by a
jury that listened to nearly three
weeks of often-graphic testimony
about Bonds’s suspected steroid
use, amounted to an extremely
limited victory for federal pros-
ecutors who had spent years
pressing their case in an effort to
establish that Bonds used ster-
oids during his career, then lied
about it under oath.

Still, the jury agreed that
Bonds in 2003 had impeded a
grand jury investigating per-
formance-enhancing drug use by
elite athletes by giving intention-

ally evasive, false or misleading
statements during his testimony.
Jurors felt he went out of his way
to avoid answering the question
of whether his former personal
trainer, Greg Anderson, had ever
injected him.

The conviction on the obstruc-
tion of justice charge, one of four
counts he was facing in United
States District Court, made
Bonds the most prominent pub-
licly tried culprit in what has be-
come known as baseball’s steroid
era. The verdict is certain to di-
minish the legacy of a player who
seemed, even early in his career,
to be destined for the sport’s Hall
of Fame.

Bonds, 46, faces a possible sen-
tence of 10 years in federal pris-
on, but he is not expected to re-

Bonds Guilty of Obstruction, but Not of Perjury

JIM WILSON/THE NEW YORK TIMES

Barry Bonds was accused of
lying to a grand jury.
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Ali al-Jaff, 23, protested in Baghdad. Iraq’s demographics skew even younger than in places like Egypt, Tunisia and Libya.

By TIM ARANGO

BAGHDAD — Inspired by the
democratic uprisings around the
Arab world to push for change,
young lawmakers in Parliament
are running up against an ossi-
fied political elite still dominated
by the exiles who followed Amer-
ican tanks into Iraq to establish a
fragile, violence-scarred democ-
racy. 

On the streets, the voices of
young demonstrators and jour-
nalists have been muted by the
batons and bullets of elite securi-
ty units that answer only to a
prime minister who officials say
personally sends orders by text
message.

An Iraq spring it is not.
In a country where the demo-

graphics skew even younger than
in places like Egypt, Tunisia and
Libya, the wave of political
change in the region has laid bare
a generation gap here split by old
resentments nurtured by dicta-
torship and war and a youthful
grasping for a stake in the new
Iraq. “The younger generation is
ready to go forward; they are
carrying less resentments,” said
Rawaz M. Khoshnaw, 32, a Kurd-
ish member of Parliament, in a
recent interview. 

But the forces of youth are
blunted by the same forces that
have robbed Iraqi society of so
much for so long — violence, a 
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suade China to alter policies that affect
the value of its currency. PAGE B1

A Focus on China Currency

In “Sleep No More,” staged in three
warehouses on West 27th Street, the
doomed paths of Macbeth and company
are acted out, with audience participa-
tion. Ben Brantley reviews. PAGE C1
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Dov Charney of American Apparel is
trying to rescue his reputation. PAGE E1
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Fighting Back 

A search turned up a striking pyramid-
shaped weekend retreat. PAGE D1
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A Modernist Find
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ditionally has 
helped build 
criminal cases. 
In effect, the 
same dynamic 
that helped en-
able the crisis 
— weak regu-
lation — also 
made it hard-
er to pursue 
fraud in its af-
termath.

A more ag-
gressive mind-
set could have 
spurred far 

more prosecutions this time, officials involved 
in the S.&L. cleanup said.

“This is not some evil conspiracy of two 
guys sitting in a room saying we should let peo-
ple create crony capitalism and steal with impu-
nity,” said William K. Black, a professor of law 
at University of Missouri, Kansas City, and the 
federal government’s director of litigation dur-
ing the savings and loan crisis. “But their poli-
cies have created an exceptional criminogenic 
environment. There were no criminal referrals 
from the regulators. No fraud working groups. 
No national task force. There has been no effec-
tive punishment of the elites here.”

Even civil actions by the government have 
been limited. The Securities and Exchange 
Commission adopted a broad guideline in 2009 
— distributed within the agency but never made 
public — to be cautious about pushing for hefty 
penalties from banks that had received bail-
out money. The agency was concerned about 
taxpayer money in effect being used to pay for 
settlements, according to four people briefed on 
the policy but who were not authorized to speak 
publicly about it.

To be sure, Wall Street’s role in the crisis is 
complex, and cases related to mortgage securi-
ties are immensely technical. Criminal intent in 
particular is difficult to prove, and banks defend 
their actions with documents they say show 
they operated properly.

But legal experts point to numerous ques-
tionable activities where criminal probes might 
have borne fruit and possibly still could.

Investigators, they argue, could look more 

deeply at the failure of executives to fully dis-
close the scope of the risks on their books dur-
ing the mortgage mania, or the amounts of 
questionable loans they bundled into securities 
sold to investors that soured.

Prosecutors also could pursue evidence 
that executives knowingly awarded bonuses 
to themselves and colleagues based on overly 
optimistic valuations of mortgage assets — in 
effect, creating illusory profits that were wiped 
out by subsequent losses on the same assets. 
And they might also investigate whether execu-
tives cashed in shares based on inside informa-
tion, or misled regulators and their own boards 
about looming problems.

Merrill Lynch, for example, understated its 
risky mortgage holdings by hundreds of billions 
of dollars. And public comments made by Ange-
lo R. Mozilo, the chief executive of Countrywide 
Financial, praising his mortgage company’s 
practices were at odds with derisive statements 
he made privately in e-mails as he sold shares; 
the stock subsequently fell sharply as the com-
pany’s losses became known.

Executives at Lehman Brothers assured 
investors in the summer of 2008 that the com-
pany’s financial position was sound, even 
though they appeared to have counted as assets 
certain holdings pledged by Lehman to other 
companies, according to a person briefed on 
that case. At Bear Stearns, the first major Wall 
Street player to collapse, a private litigant says 
evidence shows that the firm’s executives may 
have pocketed revenues that should have gone 
to investors to offset losses when complex mort-
gage securities soured.

But the Justice Department has decided 
not to pursue some of these matters — includ-
ing possible criminal cases against Mr. Mozilo 
of Countrywide and Joseph J. Cassano, head 
of Financial Products at A.I.G., the business at 
the epicenter of that company’s collapse. Mr. 
Cassano’s lawyers said that documents they 
had given to prosecutors refuted accusations 
that he had misled investors or the company’s 
board. Mr. Mozilo’s lawyers have said he denies 
any wrongdoing.

Among the few exceptions so far in civil ac-
tion against senior bankers is a lawsuit filed last 
month against top executives of Washington 
Mutual, the failed bank now owned by JPMor-
gan Chase. The Federal Deposit Insurance Cor-
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“Mr. Geithner never suggested that
there be any lack of diligence or any
slowdown.” Mr. Geithner, now the
Treasury secretary, said through a
spokesman that he had been focused on
A.I.G. “to protect taxpayers.” 

Whether prosecutors and regulators
have been aggressive enough in pursu-
ing wrongdoing is likely to long be a
subject of debate. All say they have
done the best they could under difficult
circumstances.

But several years after the financial
crisis, which was caused in large part
by reckless lending and excessive risk
taking by major financial institutions,
no senior executives have been charged
or imprisoned, and a collective govern-
ment effort has not emerged. This
stands in stark contrast to the failure of
many savings and loan institutions in
the late 1980s. In the wake of that deba-
cle, special government task forces re-
ferred 1,100 cases to prosecutors, re-
sulting in more than 800 bank officials
going to jail. Among the best-known:
Charles H. Keating Jr., of Lincoln Sav-
ings and Loan in Arizona, and David
Paul, of Centrust Bank in Florida.

Former prosecutors, lawyers, bank-
ers and mortgage employees say that
investigators and regulators ignored
past lessons about how to crack finan-
cial fraud. 

As the crisis was starting to deepen in

the spring of 2008, the Federal Bureau
of Investigation scaled back a plan to
assign more field agents to investigate
mortgage fraud. That summer, the Jus-
tice Department also rejected calls to
create a task force devoted to mort-
gage-related investigations, leaving
these complex cases understaffed and
poorly funded, and only much later es-
tablished a more general financial
crimes task force.

Leading up to the financial crisis,
many officials said in interviews, reg-
ulators failed in their crucial duty to
compile the information that tradition-
ally has helped build criminal cases. In
effect, the same dynamic that helped
enable the crisis — weak regulation —
also made it harder to pursue fraud in
its aftermath.

A more aggressive mind-set could
have spurred far more prosecutions this
time, officials involved in the S.&L.
cleanup said.

“This is not some evil conspiracy of
two guys sitting in a room saying we
should let people create crony capital-
ism and steal with impunity,” said Wil-
liam K. Black, a professor of law at Uni-
versity of Missouri, Kansas City, and
the federal government’s director of liti-
gation during the savings and loan cri-
sis. “But their policies have created an
exceptional criminogenic environment.
There were no criminal referrals from
the regulators. No fraud working
groups. No national task force. There
has been no effective punishment of the
elites here.” 

Even civil actions by the government

have been limited. The Securities and
Exchange Commission adopted a broad
guideline in 2009 — distributed within
the agency but never made public — to
be cautious about pushing for hefty pen-
alties from banks that had received bail-
out money. The agency was concerned
about taxpayer money in effect being
used to pay for settlements, according
to four people briefed on the policy but
who were not authorized to speak pub-
licly about it.

To be sure, Wall Street’s role in the
crisis is complex, and cases related to
mortgage securities are immensely
technical. Criminal intent in particular
is difficult to prove, and banks defend
their actions with documents they say
show they operated properly.

But legal experts point to numerous
questionable activities where criminal
probes might have borne fruit and pos-
sibly still could. 

Investigators, they argue, could look
more deeply at the failure of executives
to fully disclose the scope of the risks on
their books during the mortgage mania,
or the amounts of questionable loans
they bundled into securities sold to in-
vestors that soured.

Prosecutors also could pursue evi-
dence that executives knowingly
awarded bonuses to themselves and
colleagues based on overly optimistic
valuations of mortgage assets — in ef-
fect, creating illusory profits that were
wiped out by subsequent losses on the
same assets. And they might also in-
vestigate whether executives cashed in
shares based on inside information, or
misled regulators and their own boards
about looming problems.

Merrill Lynch, for example, under-
stated its risky mortgage holdings by
hundreds of billions of dollars. And pub-
lic comments made by Angelo R. Mozi-
lo, the chief executive of Countrywide
Financial, praising his mortgage com-
pany’s practices were at odds with deri-
sive statements he made privately in
e-mails as he sold shares; the stock sub-
sequently fell sharply as the company’s
losses became known.

Executives at Lehman Brothers as-
sured investors in the summer of 2008
that the company’s financial position
was sound, even though they appeared
to have counted as assets certain hold-
ings pledged by Lehman to other com-
panies, according to a person briefed on
that case. At Bear Stearns, the first ma-
jor Wall Street player to collapse, a pri-
vate litigant says evidence shows that
the firm’s executives may have pocket-
ed revenues that should have gone to in-
vestors to offset losses when complex
mortgage securities soured. 

But the Justice Department has de-
cided not to pursue some of these mat-
ters — including possible criminal cases
against Mr. Mozilo of Countrywide and
Joseph J. Cassano, head of Financial
Products at A.I.G., the business at the
epicenter of that company’s collapse.
Mr. Cassano’s lawyers said that docu-
ments they had given to prosecutors re-
futed accusations that he had misled in-
vestors or the company’s board. Mr.
Mozilo’s lawyers have said he denies
any wrongdoing.

Among the few exceptions so far in
civil action against senior bankers is a
lawsuit filed last month against top ex-
ecutives of Washington Mutual, the
failed bank now owned by JPMorgan
Chase. The Federal Deposit Insurance
Corporation sued Kerry K. Killinger, the
company’s former chief executive, and
two other officials, accusing them of pil-
ing on risky loans to grow faster and in-
crease their compensation. The S.E.C.
also extracted a $550 million settlement
from Goldman Sachs for a mortgage se-
curity the bank built, though the S.E.C.
did not name executives in that case.

Representatives at the Justice De-
partment and the S.E.C. say they are
still pursuing financial crisis cases, but
legal experts warn that they become
more difficult as time passes.

“If you look at the last couple of years
and say, ‘This is the big-ticket prosecu-
tion that came out of the crisis,’ you re-
alize we haven’t gotten very much,”
said David A. Skeel, a law professor at
the University of Pennsylvania. “It’s
consistent with what many people were
worried about during the crisis, that dif-
ferent rules would be applied to differ-
ent players. It goes to the whole percep-
tion that Wall Street was taken care of,
and Main Street was not.”

The Countrywide Puzzle
As nonprosecutions go, perhaps none

is more puzzling to legal experts than
the case of Countrywide, the nation’s
largest mortgage lender. Last month,
the office of the United States attorney
for Los Angeles dropped its investiga-
tion of Mr. Mozilo after the S.E.C. ex-
tracted a settlement from him in a civil
fraud case. Mr. Mozilo paid $22.5 million
in penalties, without admitting or deny-
ing the accusations. 

White-collar crime lawyers contend
that Countrywide exemplifies the diffi-
culties of mounting a criminal case
without assistance and documentation
from regulators — the Office of the
Comptroller of the Currency, the Office
of Thrift Supervision and the Fed, in
Countrywide’s case. 

“When regulators don’t believe in
regulation and don’t get what is going
on at the companies they oversee, there
can be no major white-collar crime
prosecutions,” said Henry N. Pontell,
professor of criminology, law and soci-

ety in the School of Social Ecology at the
University of California, Irvine. “If they
don’t understand what we call collective
embezzlement, where people are literal-
ly looting their own firms, then it’s im-
possible to bring cases.”

Financial crisis cases can be brought
by many parties. Since the big banks’
mortgage machinery involved loans on
properties across the country, attorneys
general in most states have broad crimi-
nal authority over most of these institu-
tions. The Justice Department can
bring civil or criminal cases, while the
S.E.C. can file only civil lawsuits. 

All of these enforcement agencies tra-
ditionally depend heavily on referrals
from bank regulators, who are more
savvy on complex financial matters. 

But data supplied by the Justice De-
partment and compiled by a group at
Syracuse University show that over the
last decade, regulators have referred
substantially fewer cases to criminal in-
vestigators than previously.

The university’s Transactional
Records Access Clearinghouse indi-
cates that in 1995, bank regulators re-
ferred 1,837 cases to the Justice De-
partment. In 2006, that number had fall-
en to 75. In the four subsequent years, a
period encompassing the worst of the
crisis, an average of only 72 a year have
been referred for criminal prosecution. 

Law enforcement officials say finan-
cial case referrals began declining un-
der President Clinton as his administra-
tion shifted its focus to health care
fraud. The trend continued in the Bush
administration, except for a spike in

prosecutions for Enron, WorldCom,
Tyco and others for accounting fraud.

The Office of Thrift Supervision was
in a particularly good position to help
guide possible prosecutions. From the
summer of 2007 to the end of 2008,
O.T.S.-overseen banks with $355 billion
in assets failed. 

The thrift supervisor, however, has
not referred a single case to the Justice
Department since 2000, the Syracuse
data show. The Office of the Comptroller
of the Currency, a unit of the Treasury
Department, has referred only three in
the last decade.

The comptroller’s office declined to
comment on its referrals. But a spokes-
man, Kevin Mukri, noted that bank reg-
ulators can and do bring their own civil
enforcement actions. But most are
against small banks and do not involve
the stiff penalties that accompany crim-
inal charges. 

Historically, Countrywide’s bank sub-
sidiary was overseen by the comptrol-
ler, while the Federal Reserve super-
vised its home loans unit. But in March
2007, Countrywide switched oversight of
both units to the thrift supervisor. That
agency was overseen at the time by
John M. Reich, a former banker and
Senate staff member appointed in 2005
by President George W. Bush. 

Robert Gnaizda, former general coun-
sel at the Greenlining Institute, a non-
profit consumer organization in Oak-
land, Calif., said he had spoken often
with Mr. Reich about Countrywide’s
reckless lending. 

“We saw that people were getting bad

After Reckless Banking,
A Dearth of Prosecutions 
And Not Much Guilt

In October 2008, Timothy Geithner, then the president of the Federal Reserve Bank of
New York, told New York’s attorney general he was concerned about the financial markets. 

In late 2010, then-Attorney General Andrew Cuomo sued the accounting firm Ernst &
Young, accusing it of helping Lehman Brothers “engage in massive accounting fraud.”

From Page A1

ANDREW HARRER/BLOOMBERG NEWS

William Black, an official in the
S.& L. cleanup, said this crisis’s
investigation was less robust.

ALEX WONG/GETTY IMAGES
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The 
savings 
and loan 
crisis, 
1983 to 
1992

The 
financial 
crisis, 
2007 to 
the 
present

Two Financial Crises and Responses Compared: the Savings and Loan Debacle and the Mortgage Mess

• The government rescues the seventh 
largest bank in the country, Continental 
Illinois (the bank is considered “too big to 
fail,” and that phrase is coined.)

• 747 S.& L.’s (and other institutions) failed 
over all, costing $90 billion to resolve. 
Among the institutions that disappeared 
were the Bank of New England, MCorp 
and Lincoln Savings and Loan.

• Government provides assistance to failing 
financial institutions, including Bear Stearns, 
Washington Mutual, Merrill Lynch, Fannie 
Mae and Freddie Mac. 

• Government provides rescue money to 707 
banks as well as major auto companies and 
insurers, including A.I.G.

• 353 commercial banks have failed since the 
crisis began.

• National housing prices fell 33 percent to 
their lowest point in April 2009 from their 
peak in July 2006 and recession pushes 
unemployment above 10 percent.

• Total cost of government intervention 
remains to be seen, but hundreds of billions 
of dollars were used.

DAMAGES INVESTIGATIVE RESPONSE FROM THE GOVERNMENT

Sources: F.D.I.C. annual reports; “Big Money Crime: Fraud and Politics in the Savings and Loan Crisis” by Kitty Calavita, Henry N. Pontell, Robert Tillman; New York Times interviews; TRAC Reports (Syracuse University)

FIRST YEAR

TexCon, a task force 
of regulators and 
prosecutors, is set 
up in Dallas to 
prosecute fraud at 
financial institutions.

FIRST YEAR

The F.B.I. partners 
with the Mortgage 
Bankers Association 
to combat mortgage 
fraud and kicks off 
“Operation Malicious 
Mortgage.”

Andrew Cuomo, the 
attorney general of 
New York, opens an 
investigation of 
banks and ratings 
agencies for their 
mortgage bond 
securities.

1 YEAR IN

The F.B.I tries to 
reallocate more 
resources to 
mortgage fraud 
but is pushed 
back by the 
Justice 
Department. 
Justice 
considers and 
rejects idea of a 
national task 
force focused on 
crimes related to 
the financial 
crisis.

2 YEARS IN

The nation’s largest banks 
have been bailed out, and 
the S.E.C. institutes a 
previously undisclosed 
policy to avoid high 
penalties for companies 
while they have 
government money.

Congress passes the Fraud 
Enforcement and Recovery 
Act (FERA), giving $165 
million to the F.B.I and 
Justice Department for new 
financial investigations, but 
later allocates only $30 
million to the effort.

3 YEARS IN

More than a 
year after 
rejecting the 
idea, Justice 
creates a 
financial 
crimes task 
force, but 
provides no 
additional 
resources, 
and gives it a 
much broader 
mandate than 
the financial 
crisis.

4 YEARS IN

The Financial 
Crisis Inquiry 
Commission, 
created by 
Congress, issues 
a report on the 
causes of the 
crisis but does 
not publicly 
identify crimes.

It has been four 
years since the 
financial crisis 

began, it is 
possible there 
will be more 

prosecutions in 
the coming 

years.

1 YEAR IN

Federal Home Loan Bank Board creates another task force to 
build cases against top executives. Financial regulators jointly 
develop criminal referral procedures to be used by all financial 
institutions operating in the United States.

President Reagan signs Comprehensive Crime Control Act, 
which includes a fraud statute aimed at banks and grants 
prosecutors additional powers to stop fraud schemes while 
investigations continue.

4 YEARS IN

ThriftCon, 
an expanded 
fraud task 
force, is 
formed to 
deal with 
more cases. 

5 YEARS IN

President Bush 
directs the 
U.S. attorney 
general to give 
the highest 
priority to
S.& L. fraud 
cases.

8 YEARS IN

150 people from 
the Justice and 
Treasury 
Departments are 
employed full 
time on S.& L. 
investigations.

C M Y K Nxxx,2011-04-14,B,010,Bs-BK,E2



B10 Ø N BUSINESSTHE NEW YORK TIMES THURSDAY, APRIL 14, 2011

“Mr. Geithner never suggested that
there be any lack of diligence or any
slowdown.” Mr. Geithner, now the
Treasury secretary, said through a
spokesman that he had been focused on
A.I.G. “to protect taxpayers.” 

Whether prosecutors and regulators
have been aggressive enough in pursu-
ing wrongdoing is likely to long be a
subject of debate. All say they have
done the best they could under difficult
circumstances.

But several years after the financial
crisis, which was caused in large part
by reckless lending and excessive risk
taking by major financial institutions,
no senior executives have been charged
or imprisoned, and a collective govern-
ment effort has not emerged. This
stands in stark contrast to the failure of
many savings and loan institutions in
the late 1980s. In the wake of that deba-
cle, special government task forces re-
ferred 1,100 cases to prosecutors, re-
sulting in more than 800 bank officials
going to jail. Among the best-known:
Charles H. Keating Jr., of Lincoln Sav-
ings and Loan in Arizona, and David
Paul, of Centrust Bank in Florida.

Former prosecutors, lawyers, bank-
ers and mortgage employees say that
investigators and regulators ignored
past lessons about how to crack finan-
cial fraud. 

As the crisis was starting to deepen in

the spring of 2008, the Federal Bureau
of Investigation scaled back a plan to
assign more field agents to investigate
mortgage fraud. That summer, the Jus-
tice Department also rejected calls to
create a task force devoted to mort-
gage-related investigations, leaving
these complex cases understaffed and
poorly funded, and only much later es-
tablished a more general financial
crimes task force.

Leading up to the financial crisis,
many officials said in interviews, reg-
ulators failed in their crucial duty to
compile the information that tradition-
ally has helped build criminal cases. In
effect, the same dynamic that helped
enable the crisis — weak regulation —
also made it harder to pursue fraud in
its aftermath.

A more aggressive mind-set could
have spurred far more prosecutions this
time, officials involved in the S.&L.
cleanup said.

“This is not some evil conspiracy of
two guys sitting in a room saying we
should let people create crony capital-
ism and steal with impunity,” said Wil-
liam K. Black, a professor of law at Uni-
versity of Missouri, Kansas City, and
the federal government’s director of liti-
gation during the savings and loan cri-
sis. “But their policies have created an
exceptional criminogenic environment.
There were no criminal referrals from
the regulators. No fraud working
groups. No national task force. There
has been no effective punishment of the
elites here.” 

Even civil actions by the government

have been limited. The Securities and
Exchange Commission adopted a broad
guideline in 2009 — distributed within
the agency but never made public — to
be cautious about pushing for hefty pen-
alties from banks that had received bail-
out money. The agency was concerned
about taxpayer money in effect being
used to pay for settlements, according
to four people briefed on the policy but
who were not authorized to speak pub-
licly about it.

To be sure, Wall Street’s role in the
crisis is complex, and cases related to
mortgage securities are immensely
technical. Criminal intent in particular
is difficult to prove, and banks defend
their actions with documents they say
show they operated properly.

But legal experts point to numerous
questionable activities where criminal
probes might have borne fruit and pos-
sibly still could. 

Investigators, they argue, could look
more deeply at the failure of executives
to fully disclose the scope of the risks on
their books during the mortgage mania,
or the amounts of questionable loans
they bundled into securities sold to in-
vestors that soured.

Prosecutors also could pursue evi-
dence that executives knowingly
awarded bonuses to themselves and
colleagues based on overly optimistic
valuations of mortgage assets — in ef-
fect, creating illusory profits that were
wiped out by subsequent losses on the
same assets. And they might also in-
vestigate whether executives cashed in
shares based on inside information, or
misled regulators and their own boards
about looming problems.

Merrill Lynch, for example, under-
stated its risky mortgage holdings by
hundreds of billions of dollars. And pub-
lic comments made by Angelo R. Mozi-
lo, the chief executive of Countrywide
Financial, praising his mortgage com-
pany’s practices were at odds with deri-
sive statements he made privately in
e-mails as he sold shares; the stock sub-
sequently fell sharply as the company’s
losses became known.

Executives at Lehman Brothers as-
sured investors in the summer of 2008
that the company’s financial position
was sound, even though they appeared
to have counted as assets certain hold-
ings pledged by Lehman to other com-
panies, according to a person briefed on
that case. At Bear Stearns, the first ma-
jor Wall Street player to collapse, a pri-
vate litigant says evidence shows that
the firm’s executives may have pocket-
ed revenues that should have gone to in-
vestors to offset losses when complex
mortgage securities soured. 

But the Justice Department has de-
cided not to pursue some of these mat-
ters — including possible criminal cases
against Mr. Mozilo of Countrywide and
Joseph J. Cassano, head of Financial
Products at A.I.G., the business at the
epicenter of that company’s collapse.
Mr. Cassano’s lawyers said that docu-
ments they had given to prosecutors re-
futed accusations that he had misled in-
vestors or the company’s board. Mr.
Mozilo’s lawyers have said he denies
any wrongdoing.

Among the few exceptions so far in
civil action against senior bankers is a
lawsuit filed last month against top ex-
ecutives of Washington Mutual, the
failed bank now owned by JPMorgan
Chase. The Federal Deposit Insurance
Corporation sued Kerry K. Killinger, the
company’s former chief executive, and
two other officials, accusing them of pil-
ing on risky loans to grow faster and in-
crease their compensation. The S.E.C.
also extracted a $550 million settlement
from Goldman Sachs for a mortgage se-
curity the bank built, though the S.E.C.
did not name executives in that case.

Representatives at the Justice De-
partment and the S.E.C. say they are
still pursuing financial crisis cases, but
legal experts warn that they become
more difficult as time passes.

“If you look at the last couple of years
and say, ‘This is the big-ticket prosecu-
tion that came out of the crisis,’ you re-
alize we haven’t gotten very much,”
said David A. Skeel, a law professor at
the University of Pennsylvania. “It’s
consistent with what many people were
worried about during the crisis, that dif-
ferent rules would be applied to differ-
ent players. It goes to the whole percep-
tion that Wall Street was taken care of,
and Main Street was not.”

The Countrywide Puzzle
As nonprosecutions go, perhaps none

is more puzzling to legal experts than
the case of Countrywide, the nation’s
largest mortgage lender. Last month,
the office of the United States attorney
for Los Angeles dropped its investiga-
tion of Mr. Mozilo after the S.E.C. ex-
tracted a settlement from him in a civil
fraud case. Mr. Mozilo paid $22.5 million
in penalties, without admitting or deny-
ing the accusations. 

White-collar crime lawyers contend
that Countrywide exemplifies the diffi-
culties of mounting a criminal case
without assistance and documentation
from regulators — the Office of the
Comptroller of the Currency, the Office
of Thrift Supervision and the Fed, in
Countrywide’s case. 

“When regulators don’t believe in
regulation and don’t get what is going
on at the companies they oversee, there
can be no major white-collar crime
prosecutions,” said Henry N. Pontell,
professor of criminology, law and soci-

ety in the School of Social Ecology at the
University of California, Irvine. “If they
don’t understand what we call collective
embezzlement, where people are literal-
ly looting their own firms, then it’s im-
possible to bring cases.”

Financial crisis cases can be brought
by many parties. Since the big banks’
mortgage machinery involved loans on
properties across the country, attorneys
general in most states have broad crimi-
nal authority over most of these institu-
tions. The Justice Department can
bring civil or criminal cases, while the
S.E.C. can file only civil lawsuits. 

All of these enforcement agencies tra-
ditionally depend heavily on referrals
from bank regulators, who are more
savvy on complex financial matters. 

But data supplied by the Justice De-
partment and compiled by a group at
Syracuse University show that over the
last decade, regulators have referred
substantially fewer cases to criminal in-
vestigators than previously.

The university’s Transactional
Records Access Clearinghouse indi-
cates that in 1995, bank regulators re-
ferred 1,837 cases to the Justice De-
partment. In 2006, that number had fall-
en to 75. In the four subsequent years, a
period encompassing the worst of the
crisis, an average of only 72 a year have
been referred for criminal prosecution. 

Law enforcement officials say finan-
cial case referrals began declining un-
der President Clinton as his administra-
tion shifted its focus to health care
fraud. The trend continued in the Bush
administration, except for a spike in

prosecutions for Enron, WorldCom,
Tyco and others for accounting fraud.

The Office of Thrift Supervision was
in a particularly good position to help
guide possible prosecutions. From the
summer of 2007 to the end of 2008,
O.T.S.-overseen banks with $355 billion
in assets failed. 

The thrift supervisor, however, has
not referred a single case to the Justice
Department since 2000, the Syracuse
data show. The Office of the Comptroller
of the Currency, a unit of the Treasury
Department, has referred only three in
the last decade.

The comptroller’s office declined to
comment on its referrals. But a spokes-
man, Kevin Mukri, noted that bank reg-
ulators can and do bring their own civil
enforcement actions. But most are
against small banks and do not involve
the stiff penalties that accompany crim-
inal charges. 

Historically, Countrywide’s bank sub-
sidiary was overseen by the comptrol-
ler, while the Federal Reserve super-
vised its home loans unit. But in March
2007, Countrywide switched oversight of
both units to the thrift supervisor. That
agency was overseen at the time by
John M. Reich, a former banker and
Senate staff member appointed in 2005
by President George W. Bush. 

Robert Gnaizda, former general coun-
sel at the Greenlining Institute, a non-
profit consumer organization in Oak-
land, Calif., said he had spoken often
with Mr. Reich about Countrywide’s
reckless lending. 

“We saw that people were getting bad

After Reckless Banking,
A Dearth of Prosecutions 
And Not Much Guilt

In October 2008, Timothy Geithner, then the president of the Federal Reserve Bank of
New York, told New York’s attorney general he was concerned about the financial markets. 

In late 2010, then-Attorney General Andrew Cuomo sued the accounting firm Ernst &
Young, accusing it of helping Lehman Brothers “engage in massive accounting fraud.”
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William Black, an official in the
S.& L. cleanup, said this crisis’s
investigation was less robust.
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Two Financial Crises and Responses Compared: the Savings and Loan Debacle and the Mortgage Mess

• The government rescues the seventh 
largest bank in the country, Continental 
Illinois (the bank is considered “too big to 
fail,” and that phrase is coined.)

• 747 S.& L.’s (and other institutions) failed 
over all, costing $90 billion to resolve. 
Among the institutions that disappeared 
were the Bank of New England, MCorp 
and Lincoln Savings and Loan.

• Government provides assistance to failing 
financial institutions, including Bear Stearns, 
Washington Mutual, Merrill Lynch, Fannie 
Mae and Freddie Mac. 

• Government provides rescue money to 707 
banks as well as major auto companies and 
insurers, including A.I.G.

• 353 commercial banks have failed since the 
crisis began.

• National housing prices fell 33 percent to 
their lowest point in April 2009 from their 
peak in July 2006 and recession pushes 
unemployment above 10 percent.

• Total cost of government intervention 
remains to be seen, but hundreds of billions 
of dollars were used.

DAMAGES INVESTIGATIVE RESPONSE FROM THE GOVERNMENT

Sources: F.D.I.C. annual reports; “Big Money Crime: Fraud and Politics in the Savings and Loan Crisis” by Kitty Calavita, Henry N. Pontell, Robert Tillman; New York Times interviews; TRAC Reports (Syracuse University)

FIRST YEAR

TexCon, a task force 
of regulators and 
prosecutors, is set 
up in Dallas to 
prosecute fraud at 
financial institutions.

FIRST YEAR

The F.B.I. partners 
with the Mortgage 
Bankers Association 
to combat mortgage 
fraud and kicks off 
“Operation Malicious 
Mortgage.”

Andrew Cuomo, the 
attorney general of 
New York, opens an 
investigation of 
banks and ratings 
agencies for their 
mortgage bond 
securities.

1 YEAR IN

The F.B.I tries to 
reallocate more 
resources to 
mortgage fraud 
but is pushed 
back by the 
Justice 
Department. 
Justice 
considers and 
rejects idea of a 
national task 
force focused on 
crimes related to 
the financial 
crisis.

2 YEARS IN

The nation’s largest banks 
have been bailed out, and 
the S.E.C. institutes a 
previously undisclosed 
policy to avoid high 
penalties for companies 
while they have 
government money.

Congress passes the Fraud 
Enforcement and Recovery 
Act (FERA), giving $165 
million to the F.B.I and 
Justice Department for new 
financial investigations, but 
later allocates only $30 
million to the effort.

3 YEARS IN

More than a 
year after 
rejecting the 
idea, Justice 
creates a 
financial 
crimes task 
force, but 
provides no 
additional 
resources, 
and gives it a 
much broader 
mandate than 
the financial 
crisis.

4 YEARS IN

The Financial 
Crisis Inquiry 
Commission, 
created by 
Congress, issues 
a report on the 
causes of the 
crisis but does 
not publicly 
identify crimes.

It has been four 
years since the 
financial crisis 

began, it is 
possible there 
will be more 

prosecutions in 
the coming 

years.

1 YEAR IN

Federal Home Loan Bank Board creates another task force to 
build cases against top executives. Financial regulators jointly 
develop criminal referral procedures to be used by all financial 
institutions operating in the United States.

President Reagan signs Comprehensive Crime Control Act, 
which includes a fraud statute aimed at banks and grants 
prosecutors additional powers to stop fraud schemes while 
investigations continue.

4 YEARS IN

ThriftCon, 
an expanded 
fraud task 
force, is 
formed to 
deal with 
more cases. 

5 YEARS IN

President Bush 
directs the 
U.S. attorney 
general to give 
the highest 
priority to
S.& L. fraud 
cases.

8 YEARS IN

150 people from 
the Justice and 
Treasury 
Departments are 
employed full 
time on S.& L. 
investigations.

C M Y K Nxxx,2011-04-14,B,010,Bs-BK,E2



poration sued Kerry K. Killinger, the company’s 
former chief executive, and two other officials, 
accusing them of piling on risky loans to grow 
faster and increase their compensation. The 
S.E.C. also extracted a $550 million settlement 
from Goldman Sachs for a mortgage security 
the bank built, though the S.E.C. did not name 
executives in that case.

Representatives at the Justice Department 
and the S.E.C. say they are still pursuing finan-
cial crisis cases, but legal experts warn that 
they become more difficult as time passes.

“If you look at the last couple of years and 
say, ‘This is the big-ticket prosecution that came 
out of the crisis,’ you realize we haven’t gotten 
very much,” said David A. Skeel, a law professor 
at the University of Pennsylvania. “It’s consis-
tent with what many people were worried about 
during the crisis, that different rules would be 
applied to different players. It goes to the whole 
perception that Wall Street was taken care of, 
and Main Street was not.”

The Countrywide Puzzle
As nonprosecutions go, perhaps none is 

more puzzling to legal experts than the case 
of Countrywide, the nation’s largest mortgage 
lender. Last month, the office of the United 
States attorney for Los Angeles dropped its 
investigation of Mr. Mozilo after the S.E.C. ex-
tracted a settlement from him in a civil fraud 
case. Mr. Mozilo paid $22.5 million in penalties, 
without admitting or denying the accusations.

White-collar crime lawyers contend that 
Countrywide exemplifies the difficulties of 
mounting a criminal case without assistance 
and documentation from regulators — the Of-
fice of the Comptroller of the Currency, the Of-
fice of Thrift Supervision and the Fed, in Coun-
trywide’s case.

“When regulators don’t believe in regula-
tion and don’t get what is going on at the com-
panies they oversee, there can be no major 
white-collar crime prosecutions,” said Henry N. 
Pontell, professor of criminology, law and soci-
ety in the School of Social Ecology at the Uni-
versity of California, Irvine. “If they don’t un-
derstand what we call collective embezzlement, 
where people are literally looting their own 
firms, then it’s impossible to bring cases.”

Financial crisis cases can be brought by 
many parties. Since the big banks’ mortgage 

machinery involved loans on properties across 
the country, attorneys general in most states 
have broad criminal authority over most of 
these institutions. The Justice Department can 
bring civil or criminal cases, while the S.E.C. 
can file only civil lawsuits.

All of these enforcement agencies tradi-
tionally depend heavily on referrals from bank 
regulators, who are more savvy on complex fi-
nancial matters.

But data supplied by the Justice Depart-
ment and compiled by a group at Syracuse Uni-
versity show that over the last decade, regula-
tors have referred substantially fewer cases to 
criminal investigators than previously.

The university’s ’Transactional Records Ac-
cess Clearinghouse indicates that in 1995, bank 
regulators referred 1,837 cases to the Justice 
Department. In 2006, that number had fallen to 
75. In the four subsequent years, a period en-
compassing the worst of the crisis, an average 
of only 72 a year have been referred for criminal 
prosecution.

Law enforcement officials say financial 
case referrals began declining under President 
Clinton as his administration shifted its focus 
to health care fraud. The trend continued in the 
Bush administration, except for a spike in pros-
ecutions for Enron, WorldCom, Tyco and others 
for accounting fraud.

The Office of Thrift Supervision was in a 
particularly good position to help guide possible 
prosecutions. From the summer of 2007 to the 
end of 2008, O.T.S.-overseen banks with $355 bil-
lion in assets failed.

The thrift supervisor, however, has not re-
ferred a single case to the Justice Department 
since 2000, the Syracuse data show. The Office 
of the Comptroller of the Currency, a unit of the 
Treasury Department, has referred only three 
in the last decade.

The comptroller’s office declined to com-
ment on its referrals. But a spokesman, Kevin 
Mukri, noted that bank regulators can and do 
bring their own civil enforcement actions. But 
most are against small banks and do not involve 
the stiff penalties that accompany criminal 
charges.

Historically, Countrywide’s bank subsid-
iary was overseen by the comptroller, while the 
Federal Reserve supervised its home loans unit. 
But in March 2007, Countrywide switched over-
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“Mr. Geithner never suggested that
there be any lack of diligence or any
slowdown.” Mr. Geithner, now the
Treasury secretary, said through a
spokesman that he had been focused on
A.I.G. “to protect taxpayers.” 

Whether prosecutors and regulators
have been aggressive enough in pursu-
ing wrongdoing is likely to long be a
subject of debate. All say they have
done the best they could under difficult
circumstances.

But several years after the financial
crisis, which was caused in large part
by reckless lending and excessive risk
taking by major financial institutions,
no senior executives have been charged
or imprisoned, and a collective govern-
ment effort has not emerged. This
stands in stark contrast to the failure of
many savings and loan institutions in
the late 1980s. In the wake of that deba-
cle, special government task forces re-
ferred 1,100 cases to prosecutors, re-
sulting in more than 800 bank officials
going to jail. Among the best-known:
Charles H. Keating Jr., of Lincoln Sav-
ings and Loan in Arizona, and David
Paul, of Centrust Bank in Florida.

Former prosecutors, lawyers, bank-
ers and mortgage employees say that
investigators and regulators ignored
past lessons about how to crack finan-
cial fraud. 

As the crisis was starting to deepen in

the spring of 2008, the Federal Bureau
of Investigation scaled back a plan to
assign more field agents to investigate
mortgage fraud. That summer, the Jus-
tice Department also rejected calls to
create a task force devoted to mort-
gage-related investigations, leaving
these complex cases understaffed and
poorly funded, and only much later es-
tablished a more general financial
crimes task force.

Leading up to the financial crisis,
many officials said in interviews, reg-
ulators failed in their crucial duty to
compile the information that tradition-
ally has helped build criminal cases. In
effect, the same dynamic that helped
enable the crisis — weak regulation —
also made it harder to pursue fraud in
its aftermath.

A more aggressive mind-set could
have spurred far more prosecutions this
time, officials involved in the S.&L.
cleanup said.

“This is not some evil conspiracy of
two guys sitting in a room saying we
should let people create crony capital-
ism and steal with impunity,” said Wil-
liam K. Black, a professor of law at Uni-
versity of Missouri, Kansas City, and
the federal government’s director of liti-
gation during the savings and loan cri-
sis. “But their policies have created an
exceptional criminogenic environment.
There were no criminal referrals from
the regulators. No fraud working
groups. No national task force. There
has been no effective punishment of the
elites here.” 

Even civil actions by the government

have been limited. The Securities and
Exchange Commission adopted a broad
guideline in 2009 — distributed within
the agency but never made public — to
be cautious about pushing for hefty pen-
alties from banks that had received bail-
out money. The agency was concerned
about taxpayer money in effect being
used to pay for settlements, according
to four people briefed on the policy but
who were not authorized to speak pub-
licly about it.

To be sure, Wall Street’s role in the
crisis is complex, and cases related to
mortgage securities are immensely
technical. Criminal intent in particular
is difficult to prove, and banks defend
their actions with documents they say
show they operated properly.

But legal experts point to numerous
questionable activities where criminal
probes might have borne fruit and pos-
sibly still could. 

Investigators, they argue, could look
more deeply at the failure of executives
to fully disclose the scope of the risks on
their books during the mortgage mania,
or the amounts of questionable loans
they bundled into securities sold to in-
vestors that soured.

Prosecutors also could pursue evi-
dence that executives knowingly
awarded bonuses to themselves and
colleagues based on overly optimistic
valuations of mortgage assets — in ef-
fect, creating illusory profits that were
wiped out by subsequent losses on the
same assets. And they might also in-
vestigate whether executives cashed in
shares based on inside information, or
misled regulators and their own boards
about looming problems.

Merrill Lynch, for example, under-
stated its risky mortgage holdings by
hundreds of billions of dollars. And pub-
lic comments made by Angelo R. Mozi-
lo, the chief executive of Countrywide
Financial, praising his mortgage com-
pany’s practices were at odds with deri-
sive statements he made privately in
e-mails as he sold shares; the stock sub-
sequently fell sharply as the company’s
losses became known.

Executives at Lehman Brothers as-
sured investors in the summer of 2008
that the company’s financial position
was sound, even though they appeared
to have counted as assets certain hold-
ings pledged by Lehman to other com-
panies, according to a person briefed on
that case. At Bear Stearns, the first ma-
jor Wall Street player to collapse, a pri-
vate litigant says evidence shows that
the firm’s executives may have pocket-
ed revenues that should have gone to in-
vestors to offset losses when complex
mortgage securities soured. 

But the Justice Department has de-
cided not to pursue some of these mat-
ters — including possible criminal cases
against Mr. Mozilo of Countrywide and
Joseph J. Cassano, head of Financial
Products at A.I.G., the business at the
epicenter of that company’s collapse.
Mr. Cassano’s lawyers said that docu-
ments they had given to prosecutors re-
futed accusations that he had misled in-
vestors or the company’s board. Mr.
Mozilo’s lawyers have said he denies
any wrongdoing.

Among the few exceptions so far in
civil action against senior bankers is a
lawsuit filed last month against top ex-
ecutives of Washington Mutual, the
failed bank now owned by JPMorgan
Chase. The Federal Deposit Insurance
Corporation sued Kerry K. Killinger, the
company’s former chief executive, and
two other officials, accusing them of pil-
ing on risky loans to grow faster and in-
crease their compensation. The S.E.C.
also extracted a $550 million settlement
from Goldman Sachs for a mortgage se-
curity the bank built, though the S.E.C.
did not name executives in that case.

Representatives at the Justice De-
partment and the S.E.C. say they are
still pursuing financial crisis cases, but
legal experts warn that they become
more difficult as time passes.

“If you look at the last couple of years
and say, ‘This is the big-ticket prosecu-
tion that came out of the crisis,’ you re-
alize we haven’t gotten very much,”
said David A. Skeel, a law professor at
the University of Pennsylvania. “It’s
consistent with what many people were
worried about during the crisis, that dif-
ferent rules would be applied to differ-
ent players. It goes to the whole percep-
tion that Wall Street was taken care of,
and Main Street was not.”

The Countrywide Puzzle
As nonprosecutions go, perhaps none

is more puzzling to legal experts than
the case of Countrywide, the nation’s
largest mortgage lender. Last month,
the office of the United States attorney
for Los Angeles dropped its investiga-
tion of Mr. Mozilo after the S.E.C. ex-
tracted a settlement from him in a civil
fraud case. Mr. Mozilo paid $22.5 million
in penalties, without admitting or deny-
ing the accusations. 

White-collar crime lawyers contend
that Countrywide exemplifies the diffi-
culties of mounting a criminal case
without assistance and documentation
from regulators — the Office of the
Comptroller of the Currency, the Office
of Thrift Supervision and the Fed, in
Countrywide’s case. 

“When regulators don’t believe in
regulation and don’t get what is going
on at the companies they oversee, there
can be no major white-collar crime
prosecutions,” said Henry N. Pontell,
professor of criminology, law and soci-

ety in the School of Social Ecology at the
University of California, Irvine. “If they
don’t understand what we call collective
embezzlement, where people are literal-
ly looting their own firms, then it’s im-
possible to bring cases.”

Financial crisis cases can be brought
by many parties. Since the big banks’
mortgage machinery involved loans on
properties across the country, attorneys
general in most states have broad crimi-
nal authority over most of these institu-
tions. The Justice Department can
bring civil or criminal cases, while the
S.E.C. can file only civil lawsuits. 

All of these enforcement agencies tra-
ditionally depend heavily on referrals
from bank regulators, who are more
savvy on complex financial matters. 

But data supplied by the Justice De-
partment and compiled by a group at
Syracuse University show that over the
last decade, regulators have referred
substantially fewer cases to criminal in-
vestigators than previously.

The university’s Transactional
Records Access Clearinghouse indi-
cates that in 1995, bank regulators re-
ferred 1,837 cases to the Justice De-
partment. In 2006, that number had fall-
en to 75. In the four subsequent years, a
period encompassing the worst of the
crisis, an average of only 72 a year have
been referred for criminal prosecution. 

Law enforcement officials say finan-
cial case referrals began declining un-
der President Clinton as his administra-
tion shifted its focus to health care
fraud. The trend continued in the Bush
administration, except for a spike in

prosecutions for Enron, WorldCom,
Tyco and others for accounting fraud.

The Office of Thrift Supervision was
in a particularly good position to help
guide possible prosecutions. From the
summer of 2007 to the end of 2008,
O.T.S.-overseen banks with $355 billion
in assets failed. 

The thrift supervisor, however, has
not referred a single case to the Justice
Department since 2000, the Syracuse
data show. The Office of the Comptroller
of the Currency, a unit of the Treasury
Department, has referred only three in
the last decade.

The comptroller’s office declined to
comment on its referrals. But a spokes-
man, Kevin Mukri, noted that bank reg-
ulators can and do bring their own civil
enforcement actions. But most are
against small banks and do not involve
the stiff penalties that accompany crim-
inal charges. 

Historically, Countrywide’s bank sub-
sidiary was overseen by the comptrol-
ler, while the Federal Reserve super-
vised its home loans unit. But in March
2007, Countrywide switched oversight of
both units to the thrift supervisor. That
agency was overseen at the time by
John M. Reich, a former banker and
Senate staff member appointed in 2005
by President George W. Bush. 

Robert Gnaizda, former general coun-
sel at the Greenlining Institute, a non-
profit consumer organization in Oak-
land, Calif., said he had spoken often
with Mr. Reich about Countrywide’s
reckless lending. 

“We saw that people were getting bad

After Reckless Banking,
A Dearth of Prosecutions 
And Not Much Guilt

In October 2008, Timothy Geithner, then the president of the Federal Reserve Bank of
New York, told New York’s attorney general he was concerned about the financial markets. 

In late 2010, then-Attorney General Andrew Cuomo sued the accounting firm Ernst &
Young, accusing it of helping Lehman Brothers “engage in massive accounting fraud.”
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William Black, an official in the
S.& L. cleanup, said this crisis’s
investigation was less robust.
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Two Financial Crises and Responses Compared: the Savings and Loan Debacle and the Mortgage Mess

• The government rescues the seventh 
largest bank in the country, Continental 
Illinois (the bank is considered “too big to 
fail,” and that phrase is coined.)

• 747 S.& L.’s (and other institutions) failed 
over all, costing $90 billion to resolve. 
Among the institutions that disappeared 
were the Bank of New England, MCorp 
and Lincoln Savings and Loan.

• Government provides assistance to failing 
financial institutions, including Bear Stearns, 
Washington Mutual, Merrill Lynch, Fannie 
Mae and Freddie Mac. 

• Government provides rescue money to 707 
banks as well as major auto companies and 
insurers, including A.I.G.

• 353 commercial banks have failed since the 
crisis began.

• National housing prices fell 33 percent to 
their lowest point in April 2009 from their 
peak in July 2006 and recession pushes 
unemployment above 10 percent.

• Total cost of government intervention 
remains to be seen, but hundreds of billions 
of dollars were used.

DAMAGES INVESTIGATIVE RESPONSE FROM THE GOVERNMENT

Sources: F.D.I.C. annual reports; “Big Money Crime: Fraud and Politics in the Savings and Loan Crisis” by Kitty Calavita, Henry N. Pontell, Robert Tillman; New York Times interviews; TRAC Reports (Syracuse University)

FIRST YEAR

TexCon, a task force 
of regulators and 
prosecutors, is set 
up in Dallas to 
prosecute fraud at 
financial institutions.

FIRST YEAR

The F.B.I. partners 
with the Mortgage 
Bankers Association 
to combat mortgage 
fraud and kicks off 
“Operation Malicious 
Mortgage.”

Andrew Cuomo, the 
attorney general of 
New York, opens an 
investigation of 
banks and ratings 
agencies for their 
mortgage bond 
securities.

1 YEAR IN

The F.B.I tries to 
reallocate more 
resources to 
mortgage fraud 
but is pushed 
back by the 
Justice 
Department. 
Justice 
considers and 
rejects idea of a 
national task 
force focused on 
crimes related to 
the financial 
crisis.

2 YEARS IN

The nation’s largest banks 
have been bailed out, and 
the S.E.C. institutes a 
previously undisclosed 
policy to avoid high 
penalties for companies 
while they have 
government money.

Congress passes the Fraud 
Enforcement and Recovery 
Act (FERA), giving $165 
million to the F.B.I and 
Justice Department for new 
financial investigations, but 
later allocates only $30 
million to the effort.

3 YEARS IN

More than a 
year after 
rejecting the 
idea, Justice 
creates a 
financial 
crimes task 
force, but 
provides no 
additional 
resources, 
and gives it a 
much broader 
mandate than 
the financial 
crisis.

4 YEARS IN

The Financial 
Crisis Inquiry 
Commission, 
created by 
Congress, issues 
a report on the 
causes of the 
crisis but does 
not publicly 
identify crimes.

It has been four 
years since the 
financial crisis 

began, it is 
possible there 
will be more 

prosecutions in 
the coming 

years.

1 YEAR IN

Federal Home Loan Bank Board creates another task force to 
build cases against top executives. Financial regulators jointly 
develop criminal referral procedures to be used by all financial 
institutions operating in the United States.

President Reagan signs Comprehensive Crime Control Act, 
which includes a fraud statute aimed at banks and grants 
prosecutors additional powers to stop fraud schemes while 
investigations continue.

4 YEARS IN

ThriftCon, 
an expanded 
fraud task 
force, is 
formed to 
deal with 
more cases. 

5 YEARS IN

President Bush 
directs the 
U.S. attorney 
general to give 
the highest 
priority to
S.& L. fraud 
cases.

8 YEARS IN

150 people from 
the Justice and 
Treasury 
Departments are 
employed full 
time on S.& L. 
investigations.
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“Mr. Geithner never suggested that
there be any lack of diligence or any
slowdown.” Mr. Geithner, now the
Treasury secretary, said through a
spokesman that he had been focused on
A.I.G. “to protect taxpayers.” 

Whether prosecutors and regulators
have been aggressive enough in pursu-
ing wrongdoing is likely to long be a
subject of debate. All say they have
done the best they could under difficult
circumstances.

But several years after the financial
crisis, which was caused in large part
by reckless lending and excessive risk
taking by major financial institutions,
no senior executives have been charged
or imprisoned, and a collective govern-
ment effort has not emerged. This
stands in stark contrast to the failure of
many savings and loan institutions in
the late 1980s. In the wake of that deba-
cle, special government task forces re-
ferred 1,100 cases to prosecutors, re-
sulting in more than 800 bank officials
going to jail. Among the best-known:
Charles H. Keating Jr., of Lincoln Sav-
ings and Loan in Arizona, and David
Paul, of Centrust Bank in Florida.

Former prosecutors, lawyers, bank-
ers and mortgage employees say that
investigators and regulators ignored
past lessons about how to crack finan-
cial fraud. 

As the crisis was starting to deepen in

the spring of 2008, the Federal Bureau
of Investigation scaled back a plan to
assign more field agents to investigate
mortgage fraud. That summer, the Jus-
tice Department also rejected calls to
create a task force devoted to mort-
gage-related investigations, leaving
these complex cases understaffed and
poorly funded, and only much later es-
tablished a more general financial
crimes task force.

Leading up to the financial crisis,
many officials said in interviews, reg-
ulators failed in their crucial duty to
compile the information that tradition-
ally has helped build criminal cases. In
effect, the same dynamic that helped
enable the crisis — weak regulation —
also made it harder to pursue fraud in
its aftermath.

A more aggressive mind-set could
have spurred far more prosecutions this
time, officials involved in the S.&L.
cleanup said.

“This is not some evil conspiracy of
two guys sitting in a room saying we
should let people create crony capital-
ism and steal with impunity,” said Wil-
liam K. Black, a professor of law at Uni-
versity of Missouri, Kansas City, and
the federal government’s director of liti-
gation during the savings and loan cri-
sis. “But their policies have created an
exceptional criminogenic environment.
There were no criminal referrals from
the regulators. No fraud working
groups. No national task force. There
has been no effective punishment of the
elites here.” 

Even civil actions by the government

have been limited. The Securities and
Exchange Commission adopted a broad
guideline in 2009 — distributed within
the agency but never made public — to
be cautious about pushing for hefty pen-
alties from banks that had received bail-
out money. The agency was concerned
about taxpayer money in effect being
used to pay for settlements, according
to four people briefed on the policy but
who were not authorized to speak pub-
licly about it.

To be sure, Wall Street’s role in the
crisis is complex, and cases related to
mortgage securities are immensely
technical. Criminal intent in particular
is difficult to prove, and banks defend
their actions with documents they say
show they operated properly.

But legal experts point to numerous
questionable activities where criminal
probes might have borne fruit and pos-
sibly still could. 

Investigators, they argue, could look
more deeply at the failure of executives
to fully disclose the scope of the risks on
their books during the mortgage mania,
or the amounts of questionable loans
they bundled into securities sold to in-
vestors that soured.

Prosecutors also could pursue evi-
dence that executives knowingly
awarded bonuses to themselves and
colleagues based on overly optimistic
valuations of mortgage assets — in ef-
fect, creating illusory profits that were
wiped out by subsequent losses on the
same assets. And they might also in-
vestigate whether executives cashed in
shares based on inside information, or
misled regulators and their own boards
about looming problems.

Merrill Lynch, for example, under-
stated its risky mortgage holdings by
hundreds of billions of dollars. And pub-
lic comments made by Angelo R. Mozi-
lo, the chief executive of Countrywide
Financial, praising his mortgage com-
pany’s practices were at odds with deri-
sive statements he made privately in
e-mails as he sold shares; the stock sub-
sequently fell sharply as the company’s
losses became known.

Executives at Lehman Brothers as-
sured investors in the summer of 2008
that the company’s financial position
was sound, even though they appeared
to have counted as assets certain hold-
ings pledged by Lehman to other com-
panies, according to a person briefed on
that case. At Bear Stearns, the first ma-
jor Wall Street player to collapse, a pri-
vate litigant says evidence shows that
the firm’s executives may have pocket-
ed revenues that should have gone to in-
vestors to offset losses when complex
mortgage securities soured. 

But the Justice Department has de-
cided not to pursue some of these mat-
ters — including possible criminal cases
against Mr. Mozilo of Countrywide and
Joseph J. Cassano, head of Financial
Products at A.I.G., the business at the
epicenter of that company’s collapse.
Mr. Cassano’s lawyers said that docu-
ments they had given to prosecutors re-
futed accusations that he had misled in-
vestors or the company’s board. Mr.
Mozilo’s lawyers have said he denies
any wrongdoing.

Among the few exceptions so far in
civil action against senior bankers is a
lawsuit filed last month against top ex-
ecutives of Washington Mutual, the
failed bank now owned by JPMorgan
Chase. The Federal Deposit Insurance
Corporation sued Kerry K. Killinger, the
company’s former chief executive, and
two other officials, accusing them of pil-
ing on risky loans to grow faster and in-
crease their compensation. The S.E.C.
also extracted a $550 million settlement
from Goldman Sachs for a mortgage se-
curity the bank built, though the S.E.C.
did not name executives in that case.

Representatives at the Justice De-
partment and the S.E.C. say they are
still pursuing financial crisis cases, but
legal experts warn that they become
more difficult as time passes.

“If you look at the last couple of years
and say, ‘This is the big-ticket prosecu-
tion that came out of the crisis,’ you re-
alize we haven’t gotten very much,”
said David A. Skeel, a law professor at
the University of Pennsylvania. “It’s
consistent with what many people were
worried about during the crisis, that dif-
ferent rules would be applied to differ-
ent players. It goes to the whole percep-
tion that Wall Street was taken care of,
and Main Street was not.”

The Countrywide Puzzle
As nonprosecutions go, perhaps none

is more puzzling to legal experts than
the case of Countrywide, the nation’s
largest mortgage lender. Last month,
the office of the United States attorney
for Los Angeles dropped its investiga-
tion of Mr. Mozilo after the S.E.C. ex-
tracted a settlement from him in a civil
fraud case. Mr. Mozilo paid $22.5 million
in penalties, without admitting or deny-
ing the accusations. 

White-collar crime lawyers contend
that Countrywide exemplifies the diffi-
culties of mounting a criminal case
without assistance and documentation
from regulators — the Office of the
Comptroller of the Currency, the Office
of Thrift Supervision and the Fed, in
Countrywide’s case. 

“When regulators don’t believe in
regulation and don’t get what is going
on at the companies they oversee, there
can be no major white-collar crime
prosecutions,” said Henry N. Pontell,
professor of criminology, law and soci-

ety in the School of Social Ecology at the
University of California, Irvine. “If they
don’t understand what we call collective
embezzlement, where people are literal-
ly looting their own firms, then it’s im-
possible to bring cases.”

Financial crisis cases can be brought
by many parties. Since the big banks’
mortgage machinery involved loans on
properties across the country, attorneys
general in most states have broad crimi-
nal authority over most of these institu-
tions. The Justice Department can
bring civil or criminal cases, while the
S.E.C. can file only civil lawsuits. 

All of these enforcement agencies tra-
ditionally depend heavily on referrals
from bank regulators, who are more
savvy on complex financial matters. 

But data supplied by the Justice De-
partment and compiled by a group at
Syracuse University show that over the
last decade, regulators have referred
substantially fewer cases to criminal in-
vestigators than previously.

The university’s Transactional
Records Access Clearinghouse indi-
cates that in 1995, bank regulators re-
ferred 1,837 cases to the Justice De-
partment. In 2006, that number had fall-
en to 75. In the four subsequent years, a
period encompassing the worst of the
crisis, an average of only 72 a year have
been referred for criminal prosecution. 

Law enforcement officials say finan-
cial case referrals began declining un-
der President Clinton as his administra-
tion shifted its focus to health care
fraud. The trend continued in the Bush
administration, except for a spike in

prosecutions for Enron, WorldCom,
Tyco and others for accounting fraud.

The Office of Thrift Supervision was
in a particularly good position to help
guide possible prosecutions. From the
summer of 2007 to the end of 2008,
O.T.S.-overseen banks with $355 billion
in assets failed. 

The thrift supervisor, however, has
not referred a single case to the Justice
Department since 2000, the Syracuse
data show. The Office of the Comptroller
of the Currency, a unit of the Treasury
Department, has referred only three in
the last decade.

The comptroller’s office declined to
comment on its referrals. But a spokes-
man, Kevin Mukri, noted that bank reg-
ulators can and do bring their own civil
enforcement actions. But most are
against small banks and do not involve
the stiff penalties that accompany crim-
inal charges. 

Historically, Countrywide’s bank sub-
sidiary was overseen by the comptrol-
ler, while the Federal Reserve super-
vised its home loans unit. But in March
2007, Countrywide switched oversight of
both units to the thrift supervisor. That
agency was overseen at the time by
John M. Reich, a former banker and
Senate staff member appointed in 2005
by President George W. Bush. 

Robert Gnaizda, former general coun-
sel at the Greenlining Institute, a non-
profit consumer organization in Oak-
land, Calif., said he had spoken often
with Mr. Reich about Countrywide’s
reckless lending. 

“We saw that people were getting bad

After Reckless Banking,
A Dearth of Prosecutions 
And Not Much Guilt

In October 2008, Timothy Geithner, then the president of the Federal Reserve Bank of
New York, told New York’s attorney general he was concerned about the financial markets. 

In late 2010, then-Attorney General Andrew Cuomo sued the accounting firm Ernst &
Young, accusing it of helping Lehman Brothers “engage in massive accounting fraud.”
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William Black, an official in the
S.& L. cleanup, said this crisis’s
investigation was less robust.
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Two Financial Crises and Responses Compared: the Savings and Loan Debacle and the Mortgage Mess

• The government rescues the seventh 
largest bank in the country, Continental 
Illinois (the bank is considered “too big to 
fail,” and that phrase is coined.)

• 747 S.& L.’s (and other institutions) failed 
over all, costing $90 billion to resolve. 
Among the institutions that disappeared 
were the Bank of New England, MCorp 
and Lincoln Savings and Loan.

• Government provides assistance to failing 
financial institutions, including Bear Stearns, 
Washington Mutual, Merrill Lynch, Fannie 
Mae and Freddie Mac. 

• Government provides rescue money to 707 
banks as well as major auto companies and 
insurers, including A.I.G.

• 353 commercial banks have failed since the 
crisis began.

• National housing prices fell 33 percent to 
their lowest point in April 2009 from their 
peak in July 2006 and recession pushes 
unemployment above 10 percent.

• Total cost of government intervention 
remains to be seen, but hundreds of billions 
of dollars were used.

DAMAGES INVESTIGATIVE RESPONSE FROM THE GOVERNMENT

Sources: F.D.I.C. annual reports; “Big Money Crime: Fraud and Politics in the Savings and Loan Crisis” by Kitty Calavita, Henry N. Pontell, Robert Tillman; New York Times interviews; TRAC Reports (Syracuse University)

FIRST YEAR

TexCon, a task force 
of regulators and 
prosecutors, is set 
up in Dallas to 
prosecute fraud at 
financial institutions.

FIRST YEAR

The F.B.I. partners 
with the Mortgage 
Bankers Association 
to combat mortgage 
fraud and kicks off 
“Operation Malicious 
Mortgage.”

Andrew Cuomo, the 
attorney general of 
New York, opens an 
investigation of 
banks and ratings 
agencies for their 
mortgage bond 
securities.

1 YEAR IN

The F.B.I tries to 
reallocate more 
resources to 
mortgage fraud 
but is pushed 
back by the 
Justice 
Department. 
Justice 
considers and 
rejects idea of a 
national task 
force focused on 
crimes related to 
the financial 
crisis.

2 YEARS IN

The nation’s largest banks 
have been bailed out, and 
the S.E.C. institutes a 
previously undisclosed 
policy to avoid high 
penalties for companies 
while they have 
government money.

Congress passes the Fraud 
Enforcement and Recovery 
Act (FERA), giving $165 
million to the F.B.I and 
Justice Department for new 
financial investigations, but 
later allocates only $30 
million to the effort.

3 YEARS IN

More than a 
year after 
rejecting the 
idea, Justice 
creates a 
financial 
crimes task 
force, but 
provides no 
additional 
resources, 
and gives it a 
much broader 
mandate than 
the financial 
crisis.

4 YEARS IN

The Financial 
Crisis Inquiry 
Commission, 
created by 
Congress, issues 
a report on the 
causes of the 
crisis but does 
not publicly 
identify crimes.

It has been four 
years since the 
financial crisis 

began, it is 
possible there 
will be more 

prosecutions in 
the coming 

years.

1 YEAR IN

Federal Home Loan Bank Board creates another task force to 
build cases against top executives. Financial regulators jointly 
develop criminal referral procedures to be used by all financial 
institutions operating in the United States.

President Reagan signs Comprehensive Crime Control Act, 
which includes a fraud statute aimed at banks and grants 
prosecutors additional powers to stop fraud schemes while 
investigations continue.

4 YEARS IN

ThriftCon, 
an expanded 
fraud task 
force, is 
formed to 
deal with 
more cases. 

5 YEARS IN

President Bush 
directs the 
U.S. attorney 
general to give 
the highest 
priority to
S.& L. fraud 
cases.

8 YEARS IN

150 people from 
the Justice and 
Treasury 
Departments are 
employed full 
time on S.& L. 
investigations.
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“Mr. Geithner never suggested that
there be any lack of diligence or any
slowdown.” Mr. Geithner, now the
Treasury secretary, said through a
spokesman that he had been focused on
A.I.G. “to protect taxpayers.” 

Whether prosecutors and regulators
have been aggressive enough in pursu-
ing wrongdoing is likely to long be a
subject of debate. All say they have
done the best they could under difficult
circumstances.

But several years after the financial
crisis, which was caused in large part
by reckless lending and excessive risk
taking by major financial institutions,
no senior executives have been charged
or imprisoned, and a collective govern-
ment effort has not emerged. This
stands in stark contrast to the failure of
many savings and loan institutions in
the late 1980s. In the wake of that deba-
cle, special government task forces re-
ferred 1,100 cases to prosecutors, re-
sulting in more than 800 bank officials
going to jail. Among the best-known:
Charles H. Keating Jr., of Lincoln Sav-
ings and Loan in Arizona, and David
Paul, of Centrust Bank in Florida.

Former prosecutors, lawyers, bank-
ers and mortgage employees say that
investigators and regulators ignored
past lessons about how to crack finan-
cial fraud. 

As the crisis was starting to deepen in

the spring of 2008, the Federal Bureau
of Investigation scaled back a plan to
assign more field agents to investigate
mortgage fraud. That summer, the Jus-
tice Department also rejected calls to
create a task force devoted to mort-
gage-related investigations, leaving
these complex cases understaffed and
poorly funded, and only much later es-
tablished a more general financial
crimes task force.

Leading up to the financial crisis,
many officials said in interviews, reg-
ulators failed in their crucial duty to
compile the information that tradition-
ally has helped build criminal cases. In
effect, the same dynamic that helped
enable the crisis — weak regulation —
also made it harder to pursue fraud in
its aftermath.

A more aggressive mind-set could
have spurred far more prosecutions this
time, officials involved in the S.&L.
cleanup said.

“This is not some evil conspiracy of
two guys sitting in a room saying we
should let people create crony capital-
ism and steal with impunity,” said Wil-
liam K. Black, a professor of law at Uni-
versity of Missouri, Kansas City, and
the federal government’s director of liti-
gation during the savings and loan cri-
sis. “But their policies have created an
exceptional criminogenic environment.
There were no criminal referrals from
the regulators. No fraud working
groups. No national task force. There
has been no effective punishment of the
elites here.” 

Even civil actions by the government

have been limited. The Securities and
Exchange Commission adopted a broad
guideline in 2009 — distributed within
the agency but never made public — to
be cautious about pushing for hefty pen-
alties from banks that had received bail-
out money. The agency was concerned
about taxpayer money in effect being
used to pay for settlements, according
to four people briefed on the policy but
who were not authorized to speak pub-
licly about it.

To be sure, Wall Street’s role in the
crisis is complex, and cases related to
mortgage securities are immensely
technical. Criminal intent in particular
is difficult to prove, and banks defend
their actions with documents they say
show they operated properly.

But legal experts point to numerous
questionable activities where criminal
probes might have borne fruit and pos-
sibly still could. 

Investigators, they argue, could look
more deeply at the failure of executives
to fully disclose the scope of the risks on
their books during the mortgage mania,
or the amounts of questionable loans
they bundled into securities sold to in-
vestors that soured.

Prosecutors also could pursue evi-
dence that executives knowingly
awarded bonuses to themselves and
colleagues based on overly optimistic
valuations of mortgage assets — in ef-
fect, creating illusory profits that were
wiped out by subsequent losses on the
same assets. And they might also in-
vestigate whether executives cashed in
shares based on inside information, or
misled regulators and their own boards
about looming problems.

Merrill Lynch, for example, under-
stated its risky mortgage holdings by
hundreds of billions of dollars. And pub-
lic comments made by Angelo R. Mozi-
lo, the chief executive of Countrywide
Financial, praising his mortgage com-
pany’s practices were at odds with deri-
sive statements he made privately in
e-mails as he sold shares; the stock sub-
sequently fell sharply as the company’s
losses became known.

Executives at Lehman Brothers as-
sured investors in the summer of 2008
that the company’s financial position
was sound, even though they appeared
to have counted as assets certain hold-
ings pledged by Lehman to other com-
panies, according to a person briefed on
that case. At Bear Stearns, the first ma-
jor Wall Street player to collapse, a pri-
vate litigant says evidence shows that
the firm’s executives may have pocket-
ed revenues that should have gone to in-
vestors to offset losses when complex
mortgage securities soured. 

But the Justice Department has de-
cided not to pursue some of these mat-
ters — including possible criminal cases
against Mr. Mozilo of Countrywide and
Joseph J. Cassano, head of Financial
Products at A.I.G., the business at the
epicenter of that company’s collapse.
Mr. Cassano’s lawyers said that docu-
ments they had given to prosecutors re-
futed accusations that he had misled in-
vestors or the company’s board. Mr.
Mozilo’s lawyers have said he denies
any wrongdoing.

Among the few exceptions so far in
civil action against senior bankers is a
lawsuit filed last month against top ex-
ecutives of Washington Mutual, the
failed bank now owned by JPMorgan
Chase. The Federal Deposit Insurance
Corporation sued Kerry K. Killinger, the
company’s former chief executive, and
two other officials, accusing them of pil-
ing on risky loans to grow faster and in-
crease their compensation. The S.E.C.
also extracted a $550 million settlement
from Goldman Sachs for a mortgage se-
curity the bank built, though the S.E.C.
did not name executives in that case.

Representatives at the Justice De-
partment and the S.E.C. say they are
still pursuing financial crisis cases, but
legal experts warn that they become
more difficult as time passes.

“If you look at the last couple of years
and say, ‘This is the big-ticket prosecu-
tion that came out of the crisis,’ you re-
alize we haven’t gotten very much,”
said David A. Skeel, a law professor at
the University of Pennsylvania. “It’s
consistent with what many people were
worried about during the crisis, that dif-
ferent rules would be applied to differ-
ent players. It goes to the whole percep-
tion that Wall Street was taken care of,
and Main Street was not.”

The Countrywide Puzzle
As nonprosecutions go, perhaps none

is more puzzling to legal experts than
the case of Countrywide, the nation’s
largest mortgage lender. Last month,
the office of the United States attorney
for Los Angeles dropped its investiga-
tion of Mr. Mozilo after the S.E.C. ex-
tracted a settlement from him in a civil
fraud case. Mr. Mozilo paid $22.5 million
in penalties, without admitting or deny-
ing the accusations. 

White-collar crime lawyers contend
that Countrywide exemplifies the diffi-
culties of mounting a criminal case
without assistance and documentation
from regulators — the Office of the
Comptroller of the Currency, the Office
of Thrift Supervision and the Fed, in
Countrywide’s case. 

“When regulators don’t believe in
regulation and don’t get what is going
on at the companies they oversee, there
can be no major white-collar crime
prosecutions,” said Henry N. Pontell,
professor of criminology, law and soci-

ety in the School of Social Ecology at the
University of California, Irvine. “If they
don’t understand what we call collective
embezzlement, where people are literal-
ly looting their own firms, then it’s im-
possible to bring cases.”

Financial crisis cases can be brought
by many parties. Since the big banks’
mortgage machinery involved loans on
properties across the country, attorneys
general in most states have broad crimi-
nal authority over most of these institu-
tions. The Justice Department can
bring civil or criminal cases, while the
S.E.C. can file only civil lawsuits. 

All of these enforcement agencies tra-
ditionally depend heavily on referrals
from bank regulators, who are more
savvy on complex financial matters. 

But data supplied by the Justice De-
partment and compiled by a group at
Syracuse University show that over the
last decade, regulators have referred
substantially fewer cases to criminal in-
vestigators than previously.

The university’s Transactional
Records Access Clearinghouse indi-
cates that in 1995, bank regulators re-
ferred 1,837 cases to the Justice De-
partment. In 2006, that number had fall-
en to 75. In the four subsequent years, a
period encompassing the worst of the
crisis, an average of only 72 a year have
been referred for criminal prosecution. 

Law enforcement officials say finan-
cial case referrals began declining un-
der President Clinton as his administra-
tion shifted its focus to health care
fraud. The trend continued in the Bush
administration, except for a spike in

prosecutions for Enron, WorldCom,
Tyco and others for accounting fraud.

The Office of Thrift Supervision was
in a particularly good position to help
guide possible prosecutions. From the
summer of 2007 to the end of 2008,
O.T.S.-overseen banks with $355 billion
in assets failed. 

The thrift supervisor, however, has
not referred a single case to the Justice
Department since 2000, the Syracuse
data show. The Office of the Comptroller
of the Currency, a unit of the Treasury
Department, has referred only three in
the last decade.

The comptroller’s office declined to
comment on its referrals. But a spokes-
man, Kevin Mukri, noted that bank reg-
ulators can and do bring their own civil
enforcement actions. But most are
against small banks and do not involve
the stiff penalties that accompany crim-
inal charges. 

Historically, Countrywide’s bank sub-
sidiary was overseen by the comptrol-
ler, while the Federal Reserve super-
vised its home loans unit. But in March
2007, Countrywide switched oversight of
both units to the thrift supervisor. That
agency was overseen at the time by
John M. Reich, a former banker and
Senate staff member appointed in 2005
by President George W. Bush. 

Robert Gnaizda, former general coun-
sel at the Greenlining Institute, a non-
profit consumer organization in Oak-
land, Calif., said he had spoken often
with Mr. Reich about Countrywide’s
reckless lending. 

“We saw that people were getting bad

After Reckless Banking,
A Dearth of Prosecutions 
And Not Much Guilt

In October 2008, Timothy Geithner, then the president of the Federal Reserve Bank of
New York, told New York’s attorney general he was concerned about the financial markets. 

In late 2010, then-Attorney General Andrew Cuomo sued the accounting firm Ernst &
Young, accusing it of helping Lehman Brothers “engage in massive accounting fraud.”
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William Black, an official in the
S.& L. cleanup, said this crisis’s
investigation was less robust.
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Two Financial Crises and Responses Compared: the Savings and Loan Debacle and the Mortgage Mess

• The government rescues the seventh 
largest bank in the country, Continental 
Illinois (the bank is considered “too big to 
fail,” and that phrase is coined.)

• 747 S.& L.’s (and other institutions) failed 
over all, costing $90 billion to resolve. 
Among the institutions that disappeared 
were the Bank of New England, MCorp 
and Lincoln Savings and Loan.

• Government provides assistance to failing 
financial institutions, including Bear Stearns, 
Washington Mutual, Merrill Lynch, Fannie 
Mae and Freddie Mac. 

• Government provides rescue money to 707 
banks as well as major auto companies and 
insurers, including A.I.G.

• 353 commercial banks have failed since the 
crisis began.

• National housing prices fell 33 percent to 
their lowest point in April 2009 from their 
peak in July 2006 and recession pushes 
unemployment above 10 percent.

• Total cost of government intervention 
remains to be seen, but hundreds of billions 
of dollars were used.

DAMAGES INVESTIGATIVE RESPONSE FROM THE GOVERNMENT

Sources: F.D.I.C. annual reports; “Big Money Crime: Fraud and Politics in the Savings and Loan Crisis” by Kitty Calavita, Henry N. Pontell, Robert Tillman; New York Times interviews; TRAC Reports (Syracuse University)

FIRST YEAR

TexCon, a task force 
of regulators and 
prosecutors, is set 
up in Dallas to 
prosecute fraud at 
financial institutions.

FIRST YEAR

The F.B.I. partners 
with the Mortgage 
Bankers Association 
to combat mortgage 
fraud and kicks off 
“Operation Malicious 
Mortgage.”

Andrew Cuomo, the 
attorney general of 
New York, opens an 
investigation of 
banks and ratings 
agencies for their 
mortgage bond 
securities.

1 YEAR IN

The F.B.I tries to 
reallocate more 
resources to 
mortgage fraud 
but is pushed 
back by the 
Justice 
Department. 
Justice 
considers and 
rejects idea of a 
national task 
force focused on 
crimes related to 
the financial 
crisis.

2 YEARS IN

The nation’s largest banks 
have been bailed out, and 
the S.E.C. institutes a 
previously undisclosed 
policy to avoid high 
penalties for companies 
while they have 
government money.

Congress passes the Fraud 
Enforcement and Recovery 
Act (FERA), giving $165 
million to the F.B.I and 
Justice Department for new 
financial investigations, but 
later allocates only $30 
million to the effort.

3 YEARS IN

More than a 
year after 
rejecting the 
idea, Justice 
creates a 
financial 
crimes task 
force, but 
provides no 
additional 
resources, 
and gives it a 
much broader 
mandate than 
the financial 
crisis.

4 YEARS IN

The Financial 
Crisis Inquiry 
Commission, 
created by 
Congress, issues 
a report on the 
causes of the 
crisis but does 
not publicly 
identify crimes.

It has been four 
years since the 
financial crisis 

began, it is 
possible there 
will be more 

prosecutions in 
the coming 

years.

1 YEAR IN

Federal Home Loan Bank Board creates another task force to 
build cases against top executives. Financial regulators jointly 
develop criminal referral procedures to be used by all financial 
institutions operating in the United States.

President Reagan signs Comprehensive Crime Control Act, 
which includes a fraud statute aimed at banks and grants 
prosecutors additional powers to stop fraud schemes while 
investigations continue.

4 YEARS IN

ThriftCon, 
an expanded 
fraud task 
force, is 
formed to 
deal with 
more cases. 

5 YEARS IN

President Bush 
directs the 
U.S. attorney 
general to give 
the highest 
priority to
S.& L. fraud 
cases.

8 YEARS IN

150 people from 
the Justice and 
Treasury 
Departments are 
employed full 
time on S.& L. 
investigations.
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“Mr. Geithner never suggested that
there be any lack of diligence or any
slowdown.” Mr. Geithner, now the
Treasury secretary, said through a
spokesman that he had been focused on
A.I.G. “to protect taxpayers.” 

Whether prosecutors and regulators
have been aggressive enough in pursu-
ing wrongdoing is likely to long be a
subject of debate. All say they have
done the best they could under difficult
circumstances.

But several years after the financial
crisis, which was caused in large part
by reckless lending and excessive risk
taking by major financial institutions,
no senior executives have been charged
or imprisoned, and a collective govern-
ment effort has not emerged. This
stands in stark contrast to the failure of
many savings and loan institutions in
the late 1980s. In the wake of that deba-
cle, special government task forces re-
ferred 1,100 cases to prosecutors, re-
sulting in more than 800 bank officials
going to jail. Among the best-known:
Charles H. Keating Jr., of Lincoln Sav-
ings and Loan in Arizona, and David
Paul, of Centrust Bank in Florida.

Former prosecutors, lawyers, bank-
ers and mortgage employees say that
investigators and regulators ignored
past lessons about how to crack finan-
cial fraud. 

As the crisis was starting to deepen in

the spring of 2008, the Federal Bureau
of Investigation scaled back a plan to
assign more field agents to investigate
mortgage fraud. That summer, the Jus-
tice Department also rejected calls to
create a task force devoted to mort-
gage-related investigations, leaving
these complex cases understaffed and
poorly funded, and only much later es-
tablished a more general financial
crimes task force.

Leading up to the financial crisis,
many officials said in interviews, reg-
ulators failed in their crucial duty to
compile the information that tradition-
ally has helped build criminal cases. In
effect, the same dynamic that helped
enable the crisis — weak regulation —
also made it harder to pursue fraud in
its aftermath.

A more aggressive mind-set could
have spurred far more prosecutions this
time, officials involved in the S.&L.
cleanup said.

“This is not some evil conspiracy of
two guys sitting in a room saying we
should let people create crony capital-
ism and steal with impunity,” said Wil-
liam K. Black, a professor of law at Uni-
versity of Missouri, Kansas City, and
the federal government’s director of liti-
gation during the savings and loan cri-
sis. “But their policies have created an
exceptional criminogenic environment.
There were no criminal referrals from
the regulators. No fraud working
groups. No national task force. There
has been no effective punishment of the
elites here.” 

Even civil actions by the government

have been limited. The Securities and
Exchange Commission adopted a broad
guideline in 2009 — distributed within
the agency but never made public — to
be cautious about pushing for hefty pen-
alties from banks that had received bail-
out money. The agency was concerned
about taxpayer money in effect being
used to pay for settlements, according
to four people briefed on the policy but
who were not authorized to speak pub-
licly about it.

To be sure, Wall Street’s role in the
crisis is complex, and cases related to
mortgage securities are immensely
technical. Criminal intent in particular
is difficult to prove, and banks defend
their actions with documents they say
show they operated properly.

But legal experts point to numerous
questionable activities where criminal
probes might have borne fruit and pos-
sibly still could. 

Investigators, they argue, could look
more deeply at the failure of executives
to fully disclose the scope of the risks on
their books during the mortgage mania,
or the amounts of questionable loans
they bundled into securities sold to in-
vestors that soured.

Prosecutors also could pursue evi-
dence that executives knowingly
awarded bonuses to themselves and
colleagues based on overly optimistic
valuations of mortgage assets — in ef-
fect, creating illusory profits that were
wiped out by subsequent losses on the
same assets. And they might also in-
vestigate whether executives cashed in
shares based on inside information, or
misled regulators and their own boards
about looming problems.

Merrill Lynch, for example, under-
stated its risky mortgage holdings by
hundreds of billions of dollars. And pub-
lic comments made by Angelo R. Mozi-
lo, the chief executive of Countrywide
Financial, praising his mortgage com-
pany’s practices were at odds with deri-
sive statements he made privately in
e-mails as he sold shares; the stock sub-
sequently fell sharply as the company’s
losses became known.

Executives at Lehman Brothers as-
sured investors in the summer of 2008
that the company’s financial position
was sound, even though they appeared
to have counted as assets certain hold-
ings pledged by Lehman to other com-
panies, according to a person briefed on
that case. At Bear Stearns, the first ma-
jor Wall Street player to collapse, a pri-
vate litigant says evidence shows that
the firm’s executives may have pocket-
ed revenues that should have gone to in-
vestors to offset losses when complex
mortgage securities soured. 

But the Justice Department has de-
cided not to pursue some of these mat-
ters — including possible criminal cases
against Mr. Mozilo of Countrywide and
Joseph J. Cassano, head of Financial
Products at A.I.G., the business at the
epicenter of that company’s collapse.
Mr. Cassano’s lawyers said that docu-
ments they had given to prosecutors re-
futed accusations that he had misled in-
vestors or the company’s board. Mr.
Mozilo’s lawyers have said he denies
any wrongdoing.

Among the few exceptions so far in
civil action against senior bankers is a
lawsuit filed last month against top ex-
ecutives of Washington Mutual, the
failed bank now owned by JPMorgan
Chase. The Federal Deposit Insurance
Corporation sued Kerry K. Killinger, the
company’s former chief executive, and
two other officials, accusing them of pil-
ing on risky loans to grow faster and in-
crease their compensation. The S.E.C.
also extracted a $550 million settlement
from Goldman Sachs for a mortgage se-
curity the bank built, though the S.E.C.
did not name executives in that case.

Representatives at the Justice De-
partment and the S.E.C. say they are
still pursuing financial crisis cases, but
legal experts warn that they become
more difficult as time passes.

“If you look at the last couple of years
and say, ‘This is the big-ticket prosecu-
tion that came out of the crisis,’ you re-
alize we haven’t gotten very much,”
said David A. Skeel, a law professor at
the University of Pennsylvania. “It’s
consistent with what many people were
worried about during the crisis, that dif-
ferent rules would be applied to differ-
ent players. It goes to the whole percep-
tion that Wall Street was taken care of,
and Main Street was not.”

The Countrywide Puzzle
As nonprosecutions go, perhaps none

is more puzzling to legal experts than
the case of Countrywide, the nation’s
largest mortgage lender. Last month,
the office of the United States attorney
for Los Angeles dropped its investiga-
tion of Mr. Mozilo after the S.E.C. ex-
tracted a settlement from him in a civil
fraud case. Mr. Mozilo paid $22.5 million
in penalties, without admitting or deny-
ing the accusations. 

White-collar crime lawyers contend
that Countrywide exemplifies the diffi-
culties of mounting a criminal case
without assistance and documentation
from regulators — the Office of the
Comptroller of the Currency, the Office
of Thrift Supervision and the Fed, in
Countrywide’s case. 

“When regulators don’t believe in
regulation and don’t get what is going
on at the companies they oversee, there
can be no major white-collar crime
prosecutions,” said Henry N. Pontell,
professor of criminology, law and soci-

ety in the School of Social Ecology at the
University of California, Irvine. “If they
don’t understand what we call collective
embezzlement, where people are literal-
ly looting their own firms, then it’s im-
possible to bring cases.”

Financial crisis cases can be brought
by many parties. Since the big banks’
mortgage machinery involved loans on
properties across the country, attorneys
general in most states have broad crimi-
nal authority over most of these institu-
tions. The Justice Department can
bring civil or criminal cases, while the
S.E.C. can file only civil lawsuits. 

All of these enforcement agencies tra-
ditionally depend heavily on referrals
from bank regulators, who are more
savvy on complex financial matters. 

But data supplied by the Justice De-
partment and compiled by a group at
Syracuse University show that over the
last decade, regulators have referred
substantially fewer cases to criminal in-
vestigators than previously.

The university’s Transactional
Records Access Clearinghouse indi-
cates that in 1995, bank regulators re-
ferred 1,837 cases to the Justice De-
partment. In 2006, that number had fall-
en to 75. In the four subsequent years, a
period encompassing the worst of the
crisis, an average of only 72 a year have
been referred for criminal prosecution. 

Law enforcement officials say finan-
cial case referrals began declining un-
der President Clinton as his administra-
tion shifted its focus to health care
fraud. The trend continued in the Bush
administration, except for a spike in

prosecutions for Enron, WorldCom,
Tyco and others for accounting fraud.

The Office of Thrift Supervision was
in a particularly good position to help
guide possible prosecutions. From the
summer of 2007 to the end of 2008,
O.T.S.-overseen banks with $355 billion
in assets failed. 

The thrift supervisor, however, has
not referred a single case to the Justice
Department since 2000, the Syracuse
data show. The Office of the Comptroller
of the Currency, a unit of the Treasury
Department, has referred only three in
the last decade.

The comptroller’s office declined to
comment on its referrals. But a spokes-
man, Kevin Mukri, noted that bank reg-
ulators can and do bring their own civil
enforcement actions. But most are
against small banks and do not involve
the stiff penalties that accompany crim-
inal charges. 

Historically, Countrywide’s bank sub-
sidiary was overseen by the comptrol-
ler, while the Federal Reserve super-
vised its home loans unit. But in March
2007, Countrywide switched oversight of
both units to the thrift supervisor. That
agency was overseen at the time by
John M. Reich, a former banker and
Senate staff member appointed in 2005
by President George W. Bush. 

Robert Gnaizda, former general coun-
sel at the Greenlining Institute, a non-
profit consumer organization in Oak-
land, Calif., said he had spoken often
with Mr. Reich about Countrywide’s
reckless lending. 

“We saw that people were getting bad

After Reckless Banking,
A Dearth of Prosecutions 
And Not Much Guilt

In October 2008, Timothy Geithner, then the president of the Federal Reserve Bank of
New York, told New York’s attorney general he was concerned about the financial markets. 

In late 2010, then-Attorney General Andrew Cuomo sued the accounting firm Ernst &
Young, accusing it of helping Lehman Brothers “engage in massive accounting fraud.”
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William Black, an official in the
S.& L. cleanup, said this crisis’s
investigation was less robust.
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Two Financial Crises and Responses Compared: the Savings and Loan Debacle and the Mortgage Mess

• The government rescues the seventh 
largest bank in the country, Continental 
Illinois (the bank is considered “too big to 
fail,” and that phrase is coined.)

• 747 S.& L.’s (and other institutions) failed 
over all, costing $90 billion to resolve. 
Among the institutions that disappeared 
were the Bank of New England, MCorp 
and Lincoln Savings and Loan.

• Government provides assistance to failing 
financial institutions, including Bear Stearns, 
Washington Mutual, Merrill Lynch, Fannie 
Mae and Freddie Mac. 

• Government provides rescue money to 707 
banks as well as major auto companies and 
insurers, including A.I.G.

• 353 commercial banks have failed since the 
crisis began.

• National housing prices fell 33 percent to 
their lowest point in April 2009 from their 
peak in July 2006 and recession pushes 
unemployment above 10 percent.

• Total cost of government intervention 
remains to be seen, but hundreds of billions 
of dollars were used.

DAMAGES INVESTIGATIVE RESPONSE FROM THE GOVERNMENT

Sources: F.D.I.C. annual reports; “Big Money Crime: Fraud and Politics in the Savings and Loan Crisis” by Kitty Calavita, Henry N. Pontell, Robert Tillman; New York Times interviews; TRAC Reports (Syracuse University)

FIRST YEAR

TexCon, a task force 
of regulators and 
prosecutors, is set 
up in Dallas to 
prosecute fraud at 
financial institutions.

FIRST YEAR

The F.B.I. partners 
with the Mortgage 
Bankers Association 
to combat mortgage 
fraud and kicks off 
“Operation Malicious 
Mortgage.”

Andrew Cuomo, the 
attorney general of 
New York, opens an 
investigation of 
banks and ratings 
agencies for their 
mortgage bond 
securities.

1 YEAR IN

The F.B.I tries to 
reallocate more 
resources to 
mortgage fraud 
but is pushed 
back by the 
Justice 
Department. 
Justice 
considers and 
rejects idea of a 
national task 
force focused on 
crimes related to 
the financial 
crisis.

2 YEARS IN

The nation’s largest banks 
have been bailed out, and 
the S.E.C. institutes a 
previously undisclosed 
policy to avoid high 
penalties for companies 
while they have 
government money.

Congress passes the Fraud 
Enforcement and Recovery 
Act (FERA), giving $165 
million to the F.B.I and 
Justice Department for new 
financial investigations, but 
later allocates only $30 
million to the effort.

3 YEARS IN

More than a 
year after 
rejecting the 
idea, Justice 
creates a 
financial 
crimes task 
force, but 
provides no 
additional 
resources, 
and gives it a 
much broader 
mandate than 
the financial 
crisis.

4 YEARS IN

The Financial 
Crisis Inquiry 
Commission, 
created by 
Congress, issues 
a report on the 
causes of the 
crisis but does 
not publicly 
identify crimes.

It has been four 
years since the 
financial crisis 

began, it is 
possible there 
will be more 

prosecutions in 
the coming 

years.

1 YEAR IN

Federal Home Loan Bank Board creates another task force to 
build cases against top executives. Financial regulators jointly 
develop criminal referral procedures to be used by all financial 
institutions operating in the United States.

President Reagan signs Comprehensive Crime Control Act, 
which includes a fraud statute aimed at banks and grants 
prosecutors additional powers to stop fraud schemes while 
investigations continue.

4 YEARS IN

ThriftCon, 
an expanded 
fraud task 
force, is 
formed to 
deal with 
more cases. 

5 YEARS IN

President Bush 
directs the 
U.S. attorney 
general to give 
the highest 
priority to
S.& L. fraud 
cases.

8 YEARS IN

150 people from 
the Justice and 
Treasury 
Departments are 
employed full 
time on S.& L. 
investigations.

C M Y K Nxxx,2011-04-14,B,010,Bs-BK,E2

B10 Ø N BUSINESSTHE NEW YORK TIMES THURSDAY, APRIL 14, 2011

“Mr. Geithner never suggested that
there be any lack of diligence or any
slowdown.” Mr. Geithner, now the
Treasury secretary, said through a
spokesman that he had been focused on
A.I.G. “to protect taxpayers.” 

Whether prosecutors and regulators
have been aggressive enough in pursu-
ing wrongdoing is likely to long be a
subject of debate. All say they have
done the best they could under difficult
circumstances.

But several years after the financial
crisis, which was caused in large part
by reckless lending and excessive risk
taking by major financial institutions,
no senior executives have been charged
or imprisoned, and a collective govern-
ment effort has not emerged. This
stands in stark contrast to the failure of
many savings and loan institutions in
the late 1980s. In the wake of that deba-
cle, special government task forces re-
ferred 1,100 cases to prosecutors, re-
sulting in more than 800 bank officials
going to jail. Among the best-known:
Charles H. Keating Jr., of Lincoln Sav-
ings and Loan in Arizona, and David
Paul, of Centrust Bank in Florida.

Former prosecutors, lawyers, bank-
ers and mortgage employees say that
investigators and regulators ignored
past lessons about how to crack finan-
cial fraud. 

As the crisis was starting to deepen in

the spring of 2008, the Federal Bureau
of Investigation scaled back a plan to
assign more field agents to investigate
mortgage fraud. That summer, the Jus-
tice Department also rejected calls to
create a task force devoted to mort-
gage-related investigations, leaving
these complex cases understaffed and
poorly funded, and only much later es-
tablished a more general financial
crimes task force.

Leading up to the financial crisis,
many officials said in interviews, reg-
ulators failed in their crucial duty to
compile the information that tradition-
ally has helped build criminal cases. In
effect, the same dynamic that helped
enable the crisis — weak regulation —
also made it harder to pursue fraud in
its aftermath.

A more aggressive mind-set could
have spurred far more prosecutions this
time, officials involved in the S.&L.
cleanup said.

“This is not some evil conspiracy of
two guys sitting in a room saying we
should let people create crony capital-
ism and steal with impunity,” said Wil-
liam K. Black, a professor of law at Uni-
versity of Missouri, Kansas City, and
the federal government’s director of liti-
gation during the savings and loan cri-
sis. “But their policies have created an
exceptional criminogenic environment.
There were no criminal referrals from
the regulators. No fraud working
groups. No national task force. There
has been no effective punishment of the
elites here.” 

Even civil actions by the government

have been limited. The Securities and
Exchange Commission adopted a broad
guideline in 2009 — distributed within
the agency but never made public — to
be cautious about pushing for hefty pen-
alties from banks that had received bail-
out money. The agency was concerned
about taxpayer money in effect being
used to pay for settlements, according
to four people briefed on the policy but
who were not authorized to speak pub-
licly about it.

To be sure, Wall Street’s role in the
crisis is complex, and cases related to
mortgage securities are immensely
technical. Criminal intent in particular
is difficult to prove, and banks defend
their actions with documents they say
show they operated properly.

But legal experts point to numerous
questionable activities where criminal
probes might have borne fruit and pos-
sibly still could. 

Investigators, they argue, could look
more deeply at the failure of executives
to fully disclose the scope of the risks on
their books during the mortgage mania,
or the amounts of questionable loans
they bundled into securities sold to in-
vestors that soured.

Prosecutors also could pursue evi-
dence that executives knowingly
awarded bonuses to themselves and
colleagues based on overly optimistic
valuations of mortgage assets — in ef-
fect, creating illusory profits that were
wiped out by subsequent losses on the
same assets. And they might also in-
vestigate whether executives cashed in
shares based on inside information, or
misled regulators and their own boards
about looming problems.

Merrill Lynch, for example, under-
stated its risky mortgage holdings by
hundreds of billions of dollars. And pub-
lic comments made by Angelo R. Mozi-
lo, the chief executive of Countrywide
Financial, praising his mortgage com-
pany’s practices were at odds with deri-
sive statements he made privately in
e-mails as he sold shares; the stock sub-
sequently fell sharply as the company’s
losses became known.

Executives at Lehman Brothers as-
sured investors in the summer of 2008
that the company’s financial position
was sound, even though they appeared
to have counted as assets certain hold-
ings pledged by Lehman to other com-
panies, according to a person briefed on
that case. At Bear Stearns, the first ma-
jor Wall Street player to collapse, a pri-
vate litigant says evidence shows that
the firm’s executives may have pocket-
ed revenues that should have gone to in-
vestors to offset losses when complex
mortgage securities soured. 

But the Justice Department has de-
cided not to pursue some of these mat-
ters — including possible criminal cases
against Mr. Mozilo of Countrywide and
Joseph J. Cassano, head of Financial
Products at A.I.G., the business at the
epicenter of that company’s collapse.
Mr. Cassano’s lawyers said that docu-
ments they had given to prosecutors re-
futed accusations that he had misled in-
vestors or the company’s board. Mr.
Mozilo’s lawyers have said he denies
any wrongdoing.

Among the few exceptions so far in
civil action against senior bankers is a
lawsuit filed last month against top ex-
ecutives of Washington Mutual, the
failed bank now owned by JPMorgan
Chase. The Federal Deposit Insurance
Corporation sued Kerry K. Killinger, the
company’s former chief executive, and
two other officials, accusing them of pil-
ing on risky loans to grow faster and in-
crease their compensation. The S.E.C.
also extracted a $550 million settlement
from Goldman Sachs for a mortgage se-
curity the bank built, though the S.E.C.
did not name executives in that case.

Representatives at the Justice De-
partment and the S.E.C. say they are
still pursuing financial crisis cases, but
legal experts warn that they become
more difficult as time passes.

“If you look at the last couple of years
and say, ‘This is the big-ticket prosecu-
tion that came out of the crisis,’ you re-
alize we haven’t gotten very much,”
said David A. Skeel, a law professor at
the University of Pennsylvania. “It’s
consistent with what many people were
worried about during the crisis, that dif-
ferent rules would be applied to differ-
ent players. It goes to the whole percep-
tion that Wall Street was taken care of,
and Main Street was not.”

The Countrywide Puzzle
As nonprosecutions go, perhaps none

is more puzzling to legal experts than
the case of Countrywide, the nation’s
largest mortgage lender. Last month,
the office of the United States attorney
for Los Angeles dropped its investiga-
tion of Mr. Mozilo after the S.E.C. ex-
tracted a settlement from him in a civil
fraud case. Mr. Mozilo paid $22.5 million
in penalties, without admitting or deny-
ing the accusations. 

White-collar crime lawyers contend
that Countrywide exemplifies the diffi-
culties of mounting a criminal case
without assistance and documentation
from regulators — the Office of the
Comptroller of the Currency, the Office
of Thrift Supervision and the Fed, in
Countrywide’s case. 

“When regulators don’t believe in
regulation and don’t get what is going
on at the companies they oversee, there
can be no major white-collar crime
prosecutions,” said Henry N. Pontell,
professor of criminology, law and soci-

ety in the School of Social Ecology at the
University of California, Irvine. “If they
don’t understand what we call collective
embezzlement, where people are literal-
ly looting their own firms, then it’s im-
possible to bring cases.”

Financial crisis cases can be brought
by many parties. Since the big banks’
mortgage machinery involved loans on
properties across the country, attorneys
general in most states have broad crimi-
nal authority over most of these institu-
tions. The Justice Department can
bring civil or criminal cases, while the
S.E.C. can file only civil lawsuits. 

All of these enforcement agencies tra-
ditionally depend heavily on referrals
from bank regulators, who are more
savvy on complex financial matters. 

But data supplied by the Justice De-
partment and compiled by a group at
Syracuse University show that over the
last decade, regulators have referred
substantially fewer cases to criminal in-
vestigators than previously.

The university’s Transactional
Records Access Clearinghouse indi-
cates that in 1995, bank regulators re-
ferred 1,837 cases to the Justice De-
partment. In 2006, that number had fall-
en to 75. In the four subsequent years, a
period encompassing the worst of the
crisis, an average of only 72 a year have
been referred for criminal prosecution. 

Law enforcement officials say finan-
cial case referrals began declining un-
der President Clinton as his administra-
tion shifted its focus to health care
fraud. The trend continued in the Bush
administration, except for a spike in

prosecutions for Enron, WorldCom,
Tyco and others for accounting fraud.

The Office of Thrift Supervision was
in a particularly good position to help
guide possible prosecutions. From the
summer of 2007 to the end of 2008,
O.T.S.-overseen banks with $355 billion
in assets failed. 

The thrift supervisor, however, has
not referred a single case to the Justice
Department since 2000, the Syracuse
data show. The Office of the Comptroller
of the Currency, a unit of the Treasury
Department, has referred only three in
the last decade.

The comptroller’s office declined to
comment on its referrals. But a spokes-
man, Kevin Mukri, noted that bank reg-
ulators can and do bring their own civil
enforcement actions. But most are
against small banks and do not involve
the stiff penalties that accompany crim-
inal charges. 

Historically, Countrywide’s bank sub-
sidiary was overseen by the comptrol-
ler, while the Federal Reserve super-
vised its home loans unit. But in March
2007, Countrywide switched oversight of
both units to the thrift supervisor. That
agency was overseen at the time by
John M. Reich, a former banker and
Senate staff member appointed in 2005
by President George W. Bush. 

Robert Gnaizda, former general coun-
sel at the Greenlining Institute, a non-
profit consumer organization in Oak-
land, Calif., said he had spoken often
with Mr. Reich about Countrywide’s
reckless lending. 

“We saw that people were getting bad

After Reckless Banking,
A Dearth of Prosecutions 
And Not Much Guilt

In October 2008, Timothy Geithner, then the president of the Federal Reserve Bank of
New York, told New York’s attorney general he was concerned about the financial markets. 

In late 2010, then-Attorney General Andrew Cuomo sued the accounting firm Ernst &
Young, accusing it of helping Lehman Brothers “engage in massive accounting fraud.”
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William Black, an official in the
S.& L. cleanup, said this crisis’s
investigation was less robust.
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Two Financial Crises and Responses Compared: the Savings and Loan Debacle and the Mortgage Mess

• The government rescues the seventh 
largest bank in the country, Continental 
Illinois (the bank is considered “too big to 
fail,” and that phrase is coined.)

• 747 S.& L.’s (and other institutions) failed 
over all, costing $90 billion to resolve. 
Among the institutions that disappeared 
were the Bank of New England, MCorp 
and Lincoln Savings and Loan.

• Government provides assistance to failing 
financial institutions, including Bear Stearns, 
Washington Mutual, Merrill Lynch, Fannie 
Mae and Freddie Mac. 

• Government provides rescue money to 707 
banks as well as major auto companies and 
insurers, including A.I.G.

• 353 commercial banks have failed since the 
crisis began.

• National housing prices fell 33 percent to 
their lowest point in April 2009 from their 
peak in July 2006 and recession pushes 
unemployment above 10 percent.

• Total cost of government intervention 
remains to be seen, but hundreds of billions 
of dollars were used.

DAMAGES INVESTIGATIVE RESPONSE FROM THE GOVERNMENT

Sources: F.D.I.C. annual reports; “Big Money Crime: Fraud and Politics in the Savings and Loan Crisis” by Kitty Calavita, Henry N. Pontell, Robert Tillman; New York Times interviews; TRAC Reports (Syracuse University)

FIRST YEAR

TexCon, a task force 
of regulators and 
prosecutors, is set 
up in Dallas to 
prosecute fraud at 
financial institutions.

FIRST YEAR

The F.B.I. partners 
with the Mortgage 
Bankers Association 
to combat mortgage 
fraud and kicks off 
“Operation Malicious 
Mortgage.”

Andrew Cuomo, the 
attorney general of 
New York, opens an 
investigation of 
banks and ratings 
agencies for their 
mortgage bond 
securities.

1 YEAR IN

The F.B.I tries to 
reallocate more 
resources to 
mortgage fraud 
but is pushed 
back by the 
Justice 
Department. 
Justice 
considers and 
rejects idea of a 
national task 
force focused on 
crimes related to 
the financial 
crisis.

2 YEARS IN

The nation’s largest banks 
have been bailed out, and 
the S.E.C. institutes a 
previously undisclosed 
policy to avoid high 
penalties for companies 
while they have 
government money.

Congress passes the Fraud 
Enforcement and Recovery 
Act (FERA), giving $165 
million to the F.B.I and 
Justice Department for new 
financial investigations, but 
later allocates only $30 
million to the effort.

3 YEARS IN

More than a 
year after 
rejecting the 
idea, Justice 
creates a 
financial 
crimes task 
force, but 
provides no 
additional 
resources, 
and gives it a 
much broader 
mandate than 
the financial 
crisis.

4 YEARS IN

The Financial 
Crisis Inquiry 
Commission, 
created by 
Congress, issues 
a report on the 
causes of the 
crisis but does 
not publicly 
identify crimes.

It has been four 
years since the 
financial crisis 

began, it is 
possible there 
will be more 

prosecutions in 
the coming 

years.

1 YEAR IN

Federal Home Loan Bank Board creates another task force to 
build cases against top executives. Financial regulators jointly 
develop criminal referral procedures to be used by all financial 
institutions operating in the United States.

President Reagan signs Comprehensive Crime Control Act, 
which includes a fraud statute aimed at banks and grants 
prosecutors additional powers to stop fraud schemes while 
investigations continue.

4 YEARS IN

ThriftCon, 
an expanded 
fraud task 
force, is 
formed to 
deal with 
more cases. 

5 YEARS IN

President Bush 
directs the 
U.S. attorney 
general to give 
the highest 
priority to
S.& L. fraud 
cases.

8 YEARS IN

150 people from 
the Justice and 
Treasury 
Departments are 
employed full 
time on S.& L. 
investigations.
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“Mr. Geithner never suggested that
there be any lack of diligence or any
slowdown.” Mr. Geithner, now the
Treasury secretary, said through a
spokesman that he had been focused on
A.I.G. “to protect taxpayers.” 

Whether prosecutors and regulators
have been aggressive enough in pursu-
ing wrongdoing is likely to long be a
subject of debate. All say they have
done the best they could under difficult
circumstances.

But several years after the financial
crisis, which was caused in large part
by reckless lending and excessive risk
taking by major financial institutions,
no senior executives have been charged
or imprisoned, and a collective govern-
ment effort has not emerged. This
stands in stark contrast to the failure of
many savings and loan institutions in
the late 1980s. In the wake of that deba-
cle, special government task forces re-
ferred 1,100 cases to prosecutors, re-
sulting in more than 800 bank officials
going to jail. Among the best-known:
Charles H. Keating Jr., of Lincoln Sav-
ings and Loan in Arizona, and David
Paul, of Centrust Bank in Florida.

Former prosecutors, lawyers, bank-
ers and mortgage employees say that
investigators and regulators ignored
past lessons about how to crack finan-
cial fraud. 

As the crisis was starting to deepen in

the spring of 2008, the Federal Bureau
of Investigation scaled back a plan to
assign more field agents to investigate
mortgage fraud. That summer, the Jus-
tice Department also rejected calls to
create a task force devoted to mort-
gage-related investigations, leaving
these complex cases understaffed and
poorly funded, and only much later es-
tablished a more general financial
crimes task force.

Leading up to the financial crisis,
many officials said in interviews, reg-
ulators failed in their crucial duty to
compile the information that tradition-
ally has helped build criminal cases. In
effect, the same dynamic that helped
enable the crisis — weak regulation —
also made it harder to pursue fraud in
its aftermath.

A more aggressive mind-set could
have spurred far more prosecutions this
time, officials involved in the S.&L.
cleanup said.

“This is not some evil conspiracy of
two guys sitting in a room saying we
should let people create crony capital-
ism and steal with impunity,” said Wil-
liam K. Black, a professor of law at Uni-
versity of Missouri, Kansas City, and
the federal government’s director of liti-
gation during the savings and loan cri-
sis. “But their policies have created an
exceptional criminogenic environment.
There were no criminal referrals from
the regulators. No fraud working
groups. No national task force. There
has been no effective punishment of the
elites here.” 

Even civil actions by the government

have been limited. The Securities and
Exchange Commission adopted a broad
guideline in 2009 — distributed within
the agency but never made public — to
be cautious about pushing for hefty pen-
alties from banks that had received bail-
out money. The agency was concerned
about taxpayer money in effect being
used to pay for settlements, according
to four people briefed on the policy but
who were not authorized to speak pub-
licly about it.

To be sure, Wall Street’s role in the
crisis is complex, and cases related to
mortgage securities are immensely
technical. Criminal intent in particular
is difficult to prove, and banks defend
their actions with documents they say
show they operated properly.

But legal experts point to numerous
questionable activities where criminal
probes might have borne fruit and pos-
sibly still could. 

Investigators, they argue, could look
more deeply at the failure of executives
to fully disclose the scope of the risks on
their books during the mortgage mania,
or the amounts of questionable loans
they bundled into securities sold to in-
vestors that soured.

Prosecutors also could pursue evi-
dence that executives knowingly
awarded bonuses to themselves and
colleagues based on overly optimistic
valuations of mortgage assets — in ef-
fect, creating illusory profits that were
wiped out by subsequent losses on the
same assets. And they might also in-
vestigate whether executives cashed in
shares based on inside information, or
misled regulators and their own boards
about looming problems.

Merrill Lynch, for example, under-
stated its risky mortgage holdings by
hundreds of billions of dollars. And pub-
lic comments made by Angelo R. Mozi-
lo, the chief executive of Countrywide
Financial, praising his mortgage com-
pany’s practices were at odds with deri-
sive statements he made privately in
e-mails as he sold shares; the stock sub-
sequently fell sharply as the company’s
losses became known.

Executives at Lehman Brothers as-
sured investors in the summer of 2008
that the company’s financial position
was sound, even though they appeared
to have counted as assets certain hold-
ings pledged by Lehman to other com-
panies, according to a person briefed on
that case. At Bear Stearns, the first ma-
jor Wall Street player to collapse, a pri-
vate litigant says evidence shows that
the firm’s executives may have pocket-
ed revenues that should have gone to in-
vestors to offset losses when complex
mortgage securities soured. 

But the Justice Department has de-
cided not to pursue some of these mat-
ters — including possible criminal cases
against Mr. Mozilo of Countrywide and
Joseph J. Cassano, head of Financial
Products at A.I.G., the business at the
epicenter of that company’s collapse.
Mr. Cassano’s lawyers said that docu-
ments they had given to prosecutors re-
futed accusations that he had misled in-
vestors or the company’s board. Mr.
Mozilo’s lawyers have said he denies
any wrongdoing.

Among the few exceptions so far in
civil action against senior bankers is a
lawsuit filed last month against top ex-
ecutives of Washington Mutual, the
failed bank now owned by JPMorgan
Chase. The Federal Deposit Insurance
Corporation sued Kerry K. Killinger, the
company’s former chief executive, and
two other officials, accusing them of pil-
ing on risky loans to grow faster and in-
crease their compensation. The S.E.C.
also extracted a $550 million settlement
from Goldman Sachs for a mortgage se-
curity the bank built, though the S.E.C.
did not name executives in that case.

Representatives at the Justice De-
partment and the S.E.C. say they are
still pursuing financial crisis cases, but
legal experts warn that they become
more difficult as time passes.

“If you look at the last couple of years
and say, ‘This is the big-ticket prosecu-
tion that came out of the crisis,’ you re-
alize we haven’t gotten very much,”
said David A. Skeel, a law professor at
the University of Pennsylvania. “It’s
consistent with what many people were
worried about during the crisis, that dif-
ferent rules would be applied to differ-
ent players. It goes to the whole percep-
tion that Wall Street was taken care of,
and Main Street was not.”

The Countrywide Puzzle
As nonprosecutions go, perhaps none

is more puzzling to legal experts than
the case of Countrywide, the nation’s
largest mortgage lender. Last month,
the office of the United States attorney
for Los Angeles dropped its investiga-
tion of Mr. Mozilo after the S.E.C. ex-
tracted a settlement from him in a civil
fraud case. Mr. Mozilo paid $22.5 million
in penalties, without admitting or deny-
ing the accusations. 

White-collar crime lawyers contend
that Countrywide exemplifies the diffi-
culties of mounting a criminal case
without assistance and documentation
from regulators — the Office of the
Comptroller of the Currency, the Office
of Thrift Supervision and the Fed, in
Countrywide’s case. 

“When regulators don’t believe in
regulation and don’t get what is going
on at the companies they oversee, there
can be no major white-collar crime
prosecutions,” said Henry N. Pontell,
professor of criminology, law and soci-

ety in the School of Social Ecology at the
University of California, Irvine. “If they
don’t understand what we call collective
embezzlement, where people are literal-
ly looting their own firms, then it’s im-
possible to bring cases.”

Financial crisis cases can be brought
by many parties. Since the big banks’
mortgage machinery involved loans on
properties across the country, attorneys
general in most states have broad crimi-
nal authority over most of these institu-
tions. The Justice Department can
bring civil or criminal cases, while the
S.E.C. can file only civil lawsuits. 

All of these enforcement agencies tra-
ditionally depend heavily on referrals
from bank regulators, who are more
savvy on complex financial matters. 

But data supplied by the Justice De-
partment and compiled by a group at
Syracuse University show that over the
last decade, regulators have referred
substantially fewer cases to criminal in-
vestigators than previously.

The university’s Transactional
Records Access Clearinghouse indi-
cates that in 1995, bank regulators re-
ferred 1,837 cases to the Justice De-
partment. In 2006, that number had fall-
en to 75. In the four subsequent years, a
period encompassing the worst of the
crisis, an average of only 72 a year have
been referred for criminal prosecution. 

Law enforcement officials say finan-
cial case referrals began declining un-
der President Clinton as his administra-
tion shifted its focus to health care
fraud. The trend continued in the Bush
administration, except for a spike in

prosecutions for Enron, WorldCom,
Tyco and others for accounting fraud.

The Office of Thrift Supervision was
in a particularly good position to help
guide possible prosecutions. From the
summer of 2007 to the end of 2008,
O.T.S.-overseen banks with $355 billion
in assets failed. 

The thrift supervisor, however, has
not referred a single case to the Justice
Department since 2000, the Syracuse
data show. The Office of the Comptroller
of the Currency, a unit of the Treasury
Department, has referred only three in
the last decade.

The comptroller’s office declined to
comment on its referrals. But a spokes-
man, Kevin Mukri, noted that bank reg-
ulators can and do bring their own civil
enforcement actions. But most are
against small banks and do not involve
the stiff penalties that accompany crim-
inal charges. 

Historically, Countrywide’s bank sub-
sidiary was overseen by the comptrol-
ler, while the Federal Reserve super-
vised its home loans unit. But in March
2007, Countrywide switched oversight of
both units to the thrift supervisor. That
agency was overseen at the time by
John M. Reich, a former banker and
Senate staff member appointed in 2005
by President George W. Bush. 

Robert Gnaizda, former general coun-
sel at the Greenlining Institute, a non-
profit consumer organization in Oak-
land, Calif., said he had spoken often
with Mr. Reich about Countrywide’s
reckless lending. 

“We saw that people were getting bad

After Reckless Banking,
A Dearth of Prosecutions 
And Not Much Guilt

In October 2008, Timothy Geithner, then the president of the Federal Reserve Bank of
New York, told New York’s attorney general he was concerned about the financial markets. 

In late 2010, then-Attorney General Andrew Cuomo sued the accounting firm Ernst &
Young, accusing it of helping Lehman Brothers “engage in massive accounting fraud.”
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William Black, an official in the
S.& L. cleanup, said this crisis’s
investigation was less robust.
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Two Financial Crises and Responses Compared: the Savings and Loan Debacle and the Mortgage Mess

• The government rescues the seventh 
largest bank in the country, Continental 
Illinois (the bank is considered “too big to 
fail,” and that phrase is coined.)

• 747 S.& L.’s (and other institutions) failed 
over all, costing $90 billion to resolve. 
Among the institutions that disappeared 
were the Bank of New England, MCorp 
and Lincoln Savings and Loan.

• Government provides assistance to failing 
financial institutions, including Bear Stearns, 
Washington Mutual, Merrill Lynch, Fannie 
Mae and Freddie Mac. 

• Government provides rescue money to 707 
banks as well as major auto companies and 
insurers, including A.I.G.

• 353 commercial banks have failed since the 
crisis began.

• National housing prices fell 33 percent to 
their lowest point in April 2009 from their 
peak in July 2006 and recession pushes 
unemployment above 10 percent.

• Total cost of government intervention 
remains to be seen, but hundreds of billions 
of dollars were used.

DAMAGES INVESTIGATIVE RESPONSE FROM THE GOVERNMENT

Sources: F.D.I.C. annual reports; “Big Money Crime: Fraud and Politics in the Savings and Loan Crisis” by Kitty Calavita, Henry N. Pontell, Robert Tillman; New York Times interviews; TRAC Reports (Syracuse University)

FIRST YEAR

TexCon, a task force 
of regulators and 
prosecutors, is set 
up in Dallas to 
prosecute fraud at 
financial institutions.

FIRST YEAR

The F.B.I. partners 
with the Mortgage 
Bankers Association 
to combat mortgage 
fraud and kicks off 
“Operation Malicious 
Mortgage.”

Andrew Cuomo, the 
attorney general of 
New York, opens an 
investigation of 
banks and ratings 
agencies for their 
mortgage bond 
securities.

1 YEAR IN

The F.B.I tries to 
reallocate more 
resources to 
mortgage fraud 
but is pushed 
back by the 
Justice 
Department. 
Justice 
considers and 
rejects idea of a 
national task 
force focused on 
crimes related to 
the financial 
crisis.

2 YEARS IN

The nation’s largest banks 
have been bailed out, and 
the S.E.C. institutes a 
previously undisclosed 
policy to avoid high 
penalties for companies 
while they have 
government money.

Congress passes the Fraud 
Enforcement and Recovery 
Act (FERA), giving $165 
million to the F.B.I and 
Justice Department for new 
financial investigations, but 
later allocates only $30 
million to the effort.

3 YEARS IN

More than a 
year after 
rejecting the 
idea, Justice 
creates a 
financial 
crimes task 
force, but 
provides no 
additional 
resources, 
and gives it a 
much broader 
mandate than 
the financial 
crisis.

4 YEARS IN

The Financial 
Crisis Inquiry 
Commission, 
created by 
Congress, issues 
a report on the 
causes of the 
crisis but does 
not publicly 
identify crimes.

It has been four 
years since the 
financial crisis 

began, it is 
possible there 
will be more 

prosecutions in 
the coming 

years.

1 YEAR IN

Federal Home Loan Bank Board creates another task force to 
build cases against top executives. Financial regulators jointly 
develop criminal referral procedures to be used by all financial 
institutions operating in the United States.

President Reagan signs Comprehensive Crime Control Act, 
which includes a fraud statute aimed at banks and grants 
prosecutors additional powers to stop fraud schemes while 
investigations continue.

4 YEARS IN

ThriftCon, 
an expanded 
fraud task 
force, is 
formed to 
deal with 
more cases. 

5 YEARS IN

President Bush 
directs the 
U.S. attorney 
general to give 
the highest 
priority to
S.& L. fraud 
cases.

8 YEARS IN

150 people from 
the Justice and 
Treasury 
Departments are 
employed full 
time on S.& L. 
investigations.
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“Mr. Geithner never suggested that
there be any lack of diligence or any
slowdown.” Mr. Geithner, now the
Treasury secretary, said through a
spokesman that he had been focused on
A.I.G. “to protect taxpayers.” 

Whether prosecutors and regulators
have been aggressive enough in pursu-
ing wrongdoing is likely to long be a
subject of debate. All say they have
done the best they could under difficult
circumstances.

But several years after the financial
crisis, which was caused in large part
by reckless lending and excessive risk
taking by major financial institutions,
no senior executives have been charged
or imprisoned, and a collective govern-
ment effort has not emerged. This
stands in stark contrast to the failure of
many savings and loan institutions in
the late 1980s. In the wake of that deba-
cle, special government task forces re-
ferred 1,100 cases to prosecutors, re-
sulting in more than 800 bank officials
going to jail. Among the best-known:
Charles H. Keating Jr., of Lincoln Sav-
ings and Loan in Arizona, and David
Paul, of Centrust Bank in Florida.

Former prosecutors, lawyers, bank-
ers and mortgage employees say that
investigators and regulators ignored
past lessons about how to crack finan-
cial fraud. 

As the crisis was starting to deepen in

the spring of 2008, the Federal Bureau
of Investigation scaled back a plan to
assign more field agents to investigate
mortgage fraud. That summer, the Jus-
tice Department also rejected calls to
create a task force devoted to mort-
gage-related investigations, leaving
these complex cases understaffed and
poorly funded, and only much later es-
tablished a more general financial
crimes task force.

Leading up to the financial crisis,
many officials said in interviews, reg-
ulators failed in their crucial duty to
compile the information that tradition-
ally has helped build criminal cases. In
effect, the same dynamic that helped
enable the crisis — weak regulation —
also made it harder to pursue fraud in
its aftermath.

A more aggressive mind-set could
have spurred far more prosecutions this
time, officials involved in the S.&L.
cleanup said.

“This is not some evil conspiracy of
two guys sitting in a room saying we
should let people create crony capital-
ism and steal with impunity,” said Wil-
liam K. Black, a professor of law at Uni-
versity of Missouri, Kansas City, and
the federal government’s director of liti-
gation during the savings and loan cri-
sis. “But their policies have created an
exceptional criminogenic environment.
There were no criminal referrals from
the regulators. No fraud working
groups. No national task force. There
has been no effective punishment of the
elites here.” 

Even civil actions by the government

have been limited. The Securities and
Exchange Commission adopted a broad
guideline in 2009 — distributed within
the agency but never made public — to
be cautious about pushing for hefty pen-
alties from banks that had received bail-
out money. The agency was concerned
about taxpayer money in effect being
used to pay for settlements, according
to four people briefed on the policy but
who were not authorized to speak pub-
licly about it.

To be sure, Wall Street’s role in the
crisis is complex, and cases related to
mortgage securities are immensely
technical. Criminal intent in particular
is difficult to prove, and banks defend
their actions with documents they say
show they operated properly.

But legal experts point to numerous
questionable activities where criminal
probes might have borne fruit and pos-
sibly still could. 

Investigators, they argue, could look
more deeply at the failure of executives
to fully disclose the scope of the risks on
their books during the mortgage mania,
or the amounts of questionable loans
they bundled into securities sold to in-
vestors that soured.

Prosecutors also could pursue evi-
dence that executives knowingly
awarded bonuses to themselves and
colleagues based on overly optimistic
valuations of mortgage assets — in ef-
fect, creating illusory profits that were
wiped out by subsequent losses on the
same assets. And they might also in-
vestigate whether executives cashed in
shares based on inside information, or
misled regulators and their own boards
about looming problems.

Merrill Lynch, for example, under-
stated its risky mortgage holdings by
hundreds of billions of dollars. And pub-
lic comments made by Angelo R. Mozi-
lo, the chief executive of Countrywide
Financial, praising his mortgage com-
pany’s practices were at odds with deri-
sive statements he made privately in
e-mails as he sold shares; the stock sub-
sequently fell sharply as the company’s
losses became known.

Executives at Lehman Brothers as-
sured investors in the summer of 2008
that the company’s financial position
was sound, even though they appeared
to have counted as assets certain hold-
ings pledged by Lehman to other com-
panies, according to a person briefed on
that case. At Bear Stearns, the first ma-
jor Wall Street player to collapse, a pri-
vate litigant says evidence shows that
the firm’s executives may have pocket-
ed revenues that should have gone to in-
vestors to offset losses when complex
mortgage securities soured. 

But the Justice Department has de-
cided not to pursue some of these mat-
ters — including possible criminal cases
against Mr. Mozilo of Countrywide and
Joseph J. Cassano, head of Financial
Products at A.I.G., the business at the
epicenter of that company’s collapse.
Mr. Cassano’s lawyers said that docu-
ments they had given to prosecutors re-
futed accusations that he had misled in-
vestors or the company’s board. Mr.
Mozilo’s lawyers have said he denies
any wrongdoing.

Among the few exceptions so far in
civil action against senior bankers is a
lawsuit filed last month against top ex-
ecutives of Washington Mutual, the
failed bank now owned by JPMorgan
Chase. The Federal Deposit Insurance
Corporation sued Kerry K. Killinger, the
company’s former chief executive, and
two other officials, accusing them of pil-
ing on risky loans to grow faster and in-
crease their compensation. The S.E.C.
also extracted a $550 million settlement
from Goldman Sachs for a mortgage se-
curity the bank built, though the S.E.C.
did not name executives in that case.

Representatives at the Justice De-
partment and the S.E.C. say they are
still pursuing financial crisis cases, but
legal experts warn that they become
more difficult as time passes.

“If you look at the last couple of years
and say, ‘This is the big-ticket prosecu-
tion that came out of the crisis,’ you re-
alize we haven’t gotten very much,”
said David A. Skeel, a law professor at
the University of Pennsylvania. “It’s
consistent with what many people were
worried about during the crisis, that dif-
ferent rules would be applied to differ-
ent players. It goes to the whole percep-
tion that Wall Street was taken care of,
and Main Street was not.”

The Countrywide Puzzle
As nonprosecutions go, perhaps none

is more puzzling to legal experts than
the case of Countrywide, the nation’s
largest mortgage lender. Last month,
the office of the United States attorney
for Los Angeles dropped its investiga-
tion of Mr. Mozilo after the S.E.C. ex-
tracted a settlement from him in a civil
fraud case. Mr. Mozilo paid $22.5 million
in penalties, without admitting or deny-
ing the accusations. 

White-collar crime lawyers contend
that Countrywide exemplifies the diffi-
culties of mounting a criminal case
without assistance and documentation
from regulators — the Office of the
Comptroller of the Currency, the Office
of Thrift Supervision and the Fed, in
Countrywide’s case. 

“When regulators don’t believe in
regulation and don’t get what is going
on at the companies they oversee, there
can be no major white-collar crime
prosecutions,” said Henry N. Pontell,
professor of criminology, law and soci-

ety in the School of Social Ecology at the
University of California, Irvine. “If they
don’t understand what we call collective
embezzlement, where people are literal-
ly looting their own firms, then it’s im-
possible to bring cases.”

Financial crisis cases can be brought
by many parties. Since the big banks’
mortgage machinery involved loans on
properties across the country, attorneys
general in most states have broad crimi-
nal authority over most of these institu-
tions. The Justice Department can
bring civil or criminal cases, while the
S.E.C. can file only civil lawsuits. 

All of these enforcement agencies tra-
ditionally depend heavily on referrals
from bank regulators, who are more
savvy on complex financial matters. 

But data supplied by the Justice De-
partment and compiled by a group at
Syracuse University show that over the
last decade, regulators have referred
substantially fewer cases to criminal in-
vestigators than previously.

The university’s Transactional
Records Access Clearinghouse indi-
cates that in 1995, bank regulators re-
ferred 1,837 cases to the Justice De-
partment. In 2006, that number had fall-
en to 75. In the four subsequent years, a
period encompassing the worst of the
crisis, an average of only 72 a year have
been referred for criminal prosecution. 

Law enforcement officials say finan-
cial case referrals began declining un-
der President Clinton as his administra-
tion shifted its focus to health care
fraud. The trend continued in the Bush
administration, except for a spike in

prosecutions for Enron, WorldCom,
Tyco and others for accounting fraud.

The Office of Thrift Supervision was
in a particularly good position to help
guide possible prosecutions. From the
summer of 2007 to the end of 2008,
O.T.S.-overseen banks with $355 billion
in assets failed. 

The thrift supervisor, however, has
not referred a single case to the Justice
Department since 2000, the Syracuse
data show. The Office of the Comptroller
of the Currency, a unit of the Treasury
Department, has referred only three in
the last decade.

The comptroller’s office declined to
comment on its referrals. But a spokes-
man, Kevin Mukri, noted that bank reg-
ulators can and do bring their own civil
enforcement actions. But most are
against small banks and do not involve
the stiff penalties that accompany crim-
inal charges. 

Historically, Countrywide’s bank sub-
sidiary was overseen by the comptrol-
ler, while the Federal Reserve super-
vised its home loans unit. But in March
2007, Countrywide switched oversight of
both units to the thrift supervisor. That
agency was overseen at the time by
John M. Reich, a former banker and
Senate staff member appointed in 2005
by President George W. Bush. 

Robert Gnaizda, former general coun-
sel at the Greenlining Institute, a non-
profit consumer organization in Oak-
land, Calif., said he had spoken often
with Mr. Reich about Countrywide’s
reckless lending. 

“We saw that people were getting bad

After Reckless Banking,
A Dearth of Prosecutions 
And Not Much Guilt

In October 2008, Timothy Geithner, then the president of the Federal Reserve Bank of
New York, told New York’s attorney general he was concerned about the financial markets. 

In late 2010, then-Attorney General Andrew Cuomo sued the accounting firm Ernst &
Young, accusing it of helping Lehman Brothers “engage in massive accounting fraud.”
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William Black, an official in the
S.& L. cleanup, said this crisis’s
investigation was less robust.
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Two Financial Crises and Responses Compared: the Savings and Loan Debacle and the Mortgage Mess

• The government rescues the seventh 
largest bank in the country, Continental 
Illinois (the bank is considered “too big to 
fail,” and that phrase is coined.)

• 747 S.& L.’s (and other institutions) failed 
over all, costing $90 billion to resolve. 
Among the institutions that disappeared 
were the Bank of New England, MCorp 
and Lincoln Savings and Loan.

• Government provides assistance to failing 
financial institutions, including Bear Stearns, 
Washington Mutual, Merrill Lynch, Fannie 
Mae and Freddie Mac. 

• Government provides rescue money to 707 
banks as well as major auto companies and 
insurers, including A.I.G.

• 353 commercial banks have failed since the 
crisis began.

• National housing prices fell 33 percent to 
their lowest point in April 2009 from their 
peak in July 2006 and recession pushes 
unemployment above 10 percent.

• Total cost of government intervention 
remains to be seen, but hundreds of billions 
of dollars were used.

DAMAGES INVESTIGATIVE RESPONSE FROM THE GOVERNMENT

Sources: F.D.I.C. annual reports; “Big Money Crime: Fraud and Politics in the Savings and Loan Crisis” by Kitty Calavita, Henry N. Pontell, Robert Tillman; New York Times interviews; TRAC Reports (Syracuse University)

FIRST YEAR

TexCon, a task force 
of regulators and 
prosecutors, is set 
up in Dallas to 
prosecute fraud at 
financial institutions.

FIRST YEAR

The F.B.I. partners 
with the Mortgage 
Bankers Association 
to combat mortgage 
fraud and kicks off 
“Operation Malicious 
Mortgage.”

Andrew Cuomo, the 
attorney general of 
New York, opens an 
investigation of 
banks and ratings 
agencies for their 
mortgage bond 
securities.

1 YEAR IN

The F.B.I tries to 
reallocate more 
resources to 
mortgage fraud 
but is pushed 
back by the 
Justice 
Department. 
Justice 
considers and 
rejects idea of a 
national task 
force focused on 
crimes related to 
the financial 
crisis.

2 YEARS IN

The nation’s largest banks 
have been bailed out, and 
the S.E.C. institutes a 
previously undisclosed 
policy to avoid high 
penalties for companies 
while they have 
government money.

Congress passes the Fraud 
Enforcement and Recovery 
Act (FERA), giving $165 
million to the F.B.I and 
Justice Department for new 
financial investigations, but 
later allocates only $30 
million to the effort.

3 YEARS IN

More than a 
year after 
rejecting the 
idea, Justice 
creates a 
financial 
crimes task 
force, but 
provides no 
additional 
resources, 
and gives it a 
much broader 
mandate than 
the financial 
crisis.

4 YEARS IN

The Financial 
Crisis Inquiry 
Commission, 
created by 
Congress, issues 
a report on the 
causes of the 
crisis but does 
not publicly 
identify crimes.

It has been four 
years since the 
financial crisis 

began, it is 
possible there 
will be more 

prosecutions in 
the coming 

years.

1 YEAR IN

Federal Home Loan Bank Board creates another task force to 
build cases against top executives. Financial regulators jointly 
develop criminal referral procedures to be used by all financial 
institutions operating in the United States.

President Reagan signs Comprehensive Crime Control Act, 
which includes a fraud statute aimed at banks and grants 
prosecutors additional powers to stop fraud schemes while 
investigations continue.

4 YEARS IN

ThriftCon, 
an expanded 
fraud task 
force, is 
formed to 
deal with 
more cases. 

5 YEARS IN

President Bush 
directs the 
U.S. attorney 
general to give 
the highest 
priority to
S.& L. fraud 
cases.

8 YEARS IN

150 people from 
the Justice and 
Treasury 
Departments are 
employed full 
time on S.& L. 
investigations.
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“Mr. Geithner never suggested that
there be any lack of diligence or any
slowdown.” Mr. Geithner, now the
Treasury secretary, said through a
spokesman that he had been focused on
A.I.G. “to protect taxpayers.” 

Whether prosecutors and regulators
have been aggressive enough in pursu-
ing wrongdoing is likely to long be a
subject of debate. All say they have
done the best they could under difficult
circumstances.

But several years after the financial
crisis, which was caused in large part
by reckless lending and excessive risk
taking by major financial institutions,
no senior executives have been charged
or imprisoned, and a collective govern-
ment effort has not emerged. This
stands in stark contrast to the failure of
many savings and loan institutions in
the late 1980s. In the wake of that deba-
cle, special government task forces re-
ferred 1,100 cases to prosecutors, re-
sulting in more than 800 bank officials
going to jail. Among the best-known:
Charles H. Keating Jr., of Lincoln Sav-
ings and Loan in Arizona, and David
Paul, of Centrust Bank in Florida.

Former prosecutors, lawyers, bank-
ers and mortgage employees say that
investigators and regulators ignored
past lessons about how to crack finan-
cial fraud. 

As the crisis was starting to deepen in

the spring of 2008, the Federal Bureau
of Investigation scaled back a plan to
assign more field agents to investigate
mortgage fraud. That summer, the Jus-
tice Department also rejected calls to
create a task force devoted to mort-
gage-related investigations, leaving
these complex cases understaffed and
poorly funded, and only much later es-
tablished a more general financial
crimes task force.

Leading up to the financial crisis,
many officials said in interviews, reg-
ulators failed in their crucial duty to
compile the information that tradition-
ally has helped build criminal cases. In
effect, the same dynamic that helped
enable the crisis — weak regulation —
also made it harder to pursue fraud in
its aftermath.

A more aggressive mind-set could
have spurred far more prosecutions this
time, officials involved in the S.&L.
cleanup said.

“This is not some evil conspiracy of
two guys sitting in a room saying we
should let people create crony capital-
ism and steal with impunity,” said Wil-
liam K. Black, a professor of law at Uni-
versity of Missouri, Kansas City, and
the federal government’s director of liti-
gation during the savings and loan cri-
sis. “But their policies have created an
exceptional criminogenic environment.
There were no criminal referrals from
the regulators. No fraud working
groups. No national task force. There
has been no effective punishment of the
elites here.” 

Even civil actions by the government

have been limited. The Securities and
Exchange Commission adopted a broad
guideline in 2009 — distributed within
the agency but never made public — to
be cautious about pushing for hefty pen-
alties from banks that had received bail-
out money. The agency was concerned
about taxpayer money in effect being
used to pay for settlements, according
to four people briefed on the policy but
who were not authorized to speak pub-
licly about it.

To be sure, Wall Street’s role in the
crisis is complex, and cases related to
mortgage securities are immensely
technical. Criminal intent in particular
is difficult to prove, and banks defend
their actions with documents they say
show they operated properly.

But legal experts point to numerous
questionable activities where criminal
probes might have borne fruit and pos-
sibly still could. 

Investigators, they argue, could look
more deeply at the failure of executives
to fully disclose the scope of the risks on
their books during the mortgage mania,
or the amounts of questionable loans
they bundled into securities sold to in-
vestors that soured.

Prosecutors also could pursue evi-
dence that executives knowingly
awarded bonuses to themselves and
colleagues based on overly optimistic
valuations of mortgage assets — in ef-
fect, creating illusory profits that were
wiped out by subsequent losses on the
same assets. And they might also in-
vestigate whether executives cashed in
shares based on inside information, or
misled regulators and their own boards
about looming problems.

Merrill Lynch, for example, under-
stated its risky mortgage holdings by
hundreds of billions of dollars. And pub-
lic comments made by Angelo R. Mozi-
lo, the chief executive of Countrywide
Financial, praising his mortgage com-
pany’s practices were at odds with deri-
sive statements he made privately in
e-mails as he sold shares; the stock sub-
sequently fell sharply as the company’s
losses became known.

Executives at Lehman Brothers as-
sured investors in the summer of 2008
that the company’s financial position
was sound, even though they appeared
to have counted as assets certain hold-
ings pledged by Lehman to other com-
panies, according to a person briefed on
that case. At Bear Stearns, the first ma-
jor Wall Street player to collapse, a pri-
vate litigant says evidence shows that
the firm’s executives may have pocket-
ed revenues that should have gone to in-
vestors to offset losses when complex
mortgage securities soured. 

But the Justice Department has de-
cided not to pursue some of these mat-
ters — including possible criminal cases
against Mr. Mozilo of Countrywide and
Joseph J. Cassano, head of Financial
Products at A.I.G., the business at the
epicenter of that company’s collapse.
Mr. Cassano’s lawyers said that docu-
ments they had given to prosecutors re-
futed accusations that he had misled in-
vestors or the company’s board. Mr.
Mozilo’s lawyers have said he denies
any wrongdoing.

Among the few exceptions so far in
civil action against senior bankers is a
lawsuit filed last month against top ex-
ecutives of Washington Mutual, the
failed bank now owned by JPMorgan
Chase. The Federal Deposit Insurance
Corporation sued Kerry K. Killinger, the
company’s former chief executive, and
two other officials, accusing them of pil-
ing on risky loans to grow faster and in-
crease their compensation. The S.E.C.
also extracted a $550 million settlement
from Goldman Sachs for a mortgage se-
curity the bank built, though the S.E.C.
did not name executives in that case.

Representatives at the Justice De-
partment and the S.E.C. say they are
still pursuing financial crisis cases, but
legal experts warn that they become
more difficult as time passes.

“If you look at the last couple of years
and say, ‘This is the big-ticket prosecu-
tion that came out of the crisis,’ you re-
alize we haven’t gotten very much,”
said David A. Skeel, a law professor at
the University of Pennsylvania. “It’s
consistent with what many people were
worried about during the crisis, that dif-
ferent rules would be applied to differ-
ent players. It goes to the whole percep-
tion that Wall Street was taken care of,
and Main Street was not.”

The Countrywide Puzzle
As nonprosecutions go, perhaps none

is more puzzling to legal experts than
the case of Countrywide, the nation’s
largest mortgage lender. Last month,
the office of the United States attorney
for Los Angeles dropped its investiga-
tion of Mr. Mozilo after the S.E.C. ex-
tracted a settlement from him in a civil
fraud case. Mr. Mozilo paid $22.5 million
in penalties, without admitting or deny-
ing the accusations. 

White-collar crime lawyers contend
that Countrywide exemplifies the diffi-
culties of mounting a criminal case
without assistance and documentation
from regulators — the Office of the
Comptroller of the Currency, the Office
of Thrift Supervision and the Fed, in
Countrywide’s case. 

“When regulators don’t believe in
regulation and don’t get what is going
on at the companies they oversee, there
can be no major white-collar crime
prosecutions,” said Henry N. Pontell,
professor of criminology, law and soci-

ety in the School of Social Ecology at the
University of California, Irvine. “If they
don’t understand what we call collective
embezzlement, where people are literal-
ly looting their own firms, then it’s im-
possible to bring cases.”

Financial crisis cases can be brought
by many parties. Since the big banks’
mortgage machinery involved loans on
properties across the country, attorneys
general in most states have broad crimi-
nal authority over most of these institu-
tions. The Justice Department can
bring civil or criminal cases, while the
S.E.C. can file only civil lawsuits. 

All of these enforcement agencies tra-
ditionally depend heavily on referrals
from bank regulators, who are more
savvy on complex financial matters. 

But data supplied by the Justice De-
partment and compiled by a group at
Syracuse University show that over the
last decade, regulators have referred
substantially fewer cases to criminal in-
vestigators than previously.

The university’s Transactional
Records Access Clearinghouse indi-
cates that in 1995, bank regulators re-
ferred 1,837 cases to the Justice De-
partment. In 2006, that number had fall-
en to 75. In the four subsequent years, a
period encompassing the worst of the
crisis, an average of only 72 a year have
been referred for criminal prosecution. 

Law enforcement officials say finan-
cial case referrals began declining un-
der President Clinton as his administra-
tion shifted its focus to health care
fraud. The trend continued in the Bush
administration, except for a spike in

prosecutions for Enron, WorldCom,
Tyco and others for accounting fraud.

The Office of Thrift Supervision was
in a particularly good position to help
guide possible prosecutions. From the
summer of 2007 to the end of 2008,
O.T.S.-overseen banks with $355 billion
in assets failed. 

The thrift supervisor, however, has
not referred a single case to the Justice
Department since 2000, the Syracuse
data show. The Office of the Comptroller
of the Currency, a unit of the Treasury
Department, has referred only three in
the last decade.

The comptroller’s office declined to
comment on its referrals. But a spokes-
man, Kevin Mukri, noted that bank reg-
ulators can and do bring their own civil
enforcement actions. But most are
against small banks and do not involve
the stiff penalties that accompany crim-
inal charges. 

Historically, Countrywide’s bank sub-
sidiary was overseen by the comptrol-
ler, while the Federal Reserve super-
vised its home loans unit. But in March
2007, Countrywide switched oversight of
both units to the thrift supervisor. That
agency was overseen at the time by
John M. Reich, a former banker and
Senate staff member appointed in 2005
by President George W. Bush. 

Robert Gnaizda, former general coun-
sel at the Greenlining Institute, a non-
profit consumer organization in Oak-
land, Calif., said he had spoken often
with Mr. Reich about Countrywide’s
reckless lending. 

“We saw that people were getting bad

After Reckless Banking,
A Dearth of Prosecutions 
And Not Much Guilt

In October 2008, Timothy Geithner, then the president of the Federal Reserve Bank of
New York, told New York’s attorney general he was concerned about the financial markets. 

In late 2010, then-Attorney General Andrew Cuomo sued the accounting firm Ernst &
Young, accusing it of helping Lehman Brothers “engage in massive accounting fraud.”
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William Black, an official in the
S.& L. cleanup, said this crisis’s
investigation was less robust.
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Two Financial Crises and Responses Compared: the Savings and Loan Debacle and the Mortgage Mess

• The government rescues the seventh 
largest bank in the country, Continental 
Illinois (the bank is considered “too big to 
fail,” and that phrase is coined.)

• 747 S.& L.’s (and other institutions) failed 
over all, costing $90 billion to resolve. 
Among the institutions that disappeared 
were the Bank of New England, MCorp 
and Lincoln Savings and Loan.

• Government provides assistance to failing 
financial institutions, including Bear Stearns, 
Washington Mutual, Merrill Lynch, Fannie 
Mae and Freddie Mac. 

• Government provides rescue money to 707 
banks as well as major auto companies and 
insurers, including A.I.G.

• 353 commercial banks have failed since the 
crisis began.

• National housing prices fell 33 percent to 
their lowest point in April 2009 from their 
peak in July 2006 and recession pushes 
unemployment above 10 percent.

• Total cost of government intervention 
remains to be seen, but hundreds of billions 
of dollars were used.

DAMAGES INVESTIGATIVE RESPONSE FROM THE GOVERNMENT

Sources: F.D.I.C. annual reports; “Big Money Crime: Fraud and Politics in the Savings and Loan Crisis” by Kitty Calavita, Henry N. Pontell, Robert Tillman; New York Times interviews; TRAC Reports (Syracuse University)

FIRST YEAR

TexCon, a task force 
of regulators and 
prosecutors, is set 
up in Dallas to 
prosecute fraud at 
financial institutions.

FIRST YEAR

The F.B.I. partners 
with the Mortgage 
Bankers Association 
to combat mortgage 
fraud and kicks off 
“Operation Malicious 
Mortgage.”

Andrew Cuomo, the 
attorney general of 
New York, opens an 
investigation of 
banks and ratings 
agencies for their 
mortgage bond 
securities.

1 YEAR IN

The F.B.I tries to 
reallocate more 
resources to 
mortgage fraud 
but is pushed 
back by the 
Justice 
Department. 
Justice 
considers and 
rejects idea of a 
national task 
force focused on 
crimes related to 
the financial 
crisis.

2 YEARS IN

The nation’s largest banks 
have been bailed out, and 
the S.E.C. institutes a 
previously undisclosed 
policy to avoid high 
penalties for companies 
while they have 
government money.

Congress passes the Fraud 
Enforcement and Recovery 
Act (FERA), giving $165 
million to the F.B.I and 
Justice Department for new 
financial investigations, but 
later allocates only $30 
million to the effort.

3 YEARS IN

More than a 
year after 
rejecting the 
idea, Justice 
creates a 
financial 
crimes task 
force, but 
provides no 
additional 
resources, 
and gives it a 
much broader 
mandate than 
the financial 
crisis.

4 YEARS IN

The Financial 
Crisis Inquiry 
Commission, 
created by 
Congress, issues 
a report on the 
causes of the 
crisis but does 
not publicly 
identify crimes.

It has been four 
years since the 
financial crisis 

began, it is 
possible there 
will be more 

prosecutions in 
the coming 

years.

1 YEAR IN

Federal Home Loan Bank Board creates another task force to 
build cases against top executives. Financial regulators jointly 
develop criminal referral procedures to be used by all financial 
institutions operating in the United States.

President Reagan signs Comprehensive Crime Control Act, 
which includes a fraud statute aimed at banks and grants 
prosecutors additional powers to stop fraud schemes while 
investigations continue.

4 YEARS IN

ThriftCon, 
an expanded 
fraud task 
force, is 
formed to 
deal with 
more cases. 

5 YEARS IN

President Bush 
directs the 
U.S. attorney 
general to give 
the highest 
priority to
S.& L. fraud 
cases.

8 YEARS IN

150 people from 
the Justice and 
Treasury 
Departments are 
employed full 
time on S.& L. 
investigations.
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“Mr. Geithner never suggested that
there be any lack of diligence or any
slowdown.” Mr. Geithner, now the
Treasury secretary, said through a
spokesman that he had been focused on
A.I.G. “to protect taxpayers.” 

Whether prosecutors and regulators
have been aggressive enough in pursu-
ing wrongdoing is likely to long be a
subject of debate. All say they have
done the best they could under difficult
circumstances.

But several years after the financial
crisis, which was caused in large part
by reckless lending and excessive risk
taking by major financial institutions,
no senior executives have been charged
or imprisoned, and a collective govern-
ment effort has not emerged. This
stands in stark contrast to the failure of
many savings and loan institutions in
the late 1980s. In the wake of that deba-
cle, special government task forces re-
ferred 1,100 cases to prosecutors, re-
sulting in more than 800 bank officials
going to jail. Among the best-known:
Charles H. Keating Jr., of Lincoln Sav-
ings and Loan in Arizona, and David
Paul, of Centrust Bank in Florida.

Former prosecutors, lawyers, bank-
ers and mortgage employees say that
investigators and regulators ignored
past lessons about how to crack finan-
cial fraud. 

As the crisis was starting to deepen in

the spring of 2008, the Federal Bureau
of Investigation scaled back a plan to
assign more field agents to investigate
mortgage fraud. That summer, the Jus-
tice Department also rejected calls to
create a task force devoted to mort-
gage-related investigations, leaving
these complex cases understaffed and
poorly funded, and only much later es-
tablished a more general financial
crimes task force.

Leading up to the financial crisis,
many officials said in interviews, reg-
ulators failed in their crucial duty to
compile the information that tradition-
ally has helped build criminal cases. In
effect, the same dynamic that helped
enable the crisis — weak regulation —
also made it harder to pursue fraud in
its aftermath.

A more aggressive mind-set could
have spurred far more prosecutions this
time, officials involved in the S.&L.
cleanup said.

“This is not some evil conspiracy of
two guys sitting in a room saying we
should let people create crony capital-
ism and steal with impunity,” said Wil-
liam K. Black, a professor of law at Uni-
versity of Missouri, Kansas City, and
the federal government’s director of liti-
gation during the savings and loan cri-
sis. “But their policies have created an
exceptional criminogenic environment.
There were no criminal referrals from
the regulators. No fraud working
groups. No national task force. There
has been no effective punishment of the
elites here.” 

Even civil actions by the government

have been limited. The Securities and
Exchange Commission adopted a broad
guideline in 2009 — distributed within
the agency but never made public — to
be cautious about pushing for hefty pen-
alties from banks that had received bail-
out money. The agency was concerned
about taxpayer money in effect being
used to pay for settlements, according
to four people briefed on the policy but
who were not authorized to speak pub-
licly about it.

To be sure, Wall Street’s role in the
crisis is complex, and cases related to
mortgage securities are immensely
technical. Criminal intent in particular
is difficult to prove, and banks defend
their actions with documents they say
show they operated properly.

But legal experts point to numerous
questionable activities where criminal
probes might have borne fruit and pos-
sibly still could. 

Investigators, they argue, could look
more deeply at the failure of executives
to fully disclose the scope of the risks on
their books during the mortgage mania,
or the amounts of questionable loans
they bundled into securities sold to in-
vestors that soured.

Prosecutors also could pursue evi-
dence that executives knowingly
awarded bonuses to themselves and
colleagues based on overly optimistic
valuations of mortgage assets — in ef-
fect, creating illusory profits that were
wiped out by subsequent losses on the
same assets. And they might also in-
vestigate whether executives cashed in
shares based on inside information, or
misled regulators and their own boards
about looming problems.

Merrill Lynch, for example, under-
stated its risky mortgage holdings by
hundreds of billions of dollars. And pub-
lic comments made by Angelo R. Mozi-
lo, the chief executive of Countrywide
Financial, praising his mortgage com-
pany’s practices were at odds with deri-
sive statements he made privately in
e-mails as he sold shares; the stock sub-
sequently fell sharply as the company’s
losses became known.

Executives at Lehman Brothers as-
sured investors in the summer of 2008
that the company’s financial position
was sound, even though they appeared
to have counted as assets certain hold-
ings pledged by Lehman to other com-
panies, according to a person briefed on
that case. At Bear Stearns, the first ma-
jor Wall Street player to collapse, a pri-
vate litigant says evidence shows that
the firm’s executives may have pocket-
ed revenues that should have gone to in-
vestors to offset losses when complex
mortgage securities soured. 

But the Justice Department has de-
cided not to pursue some of these mat-
ters — including possible criminal cases
against Mr. Mozilo of Countrywide and
Joseph J. Cassano, head of Financial
Products at A.I.G., the business at the
epicenter of that company’s collapse.
Mr. Cassano’s lawyers said that docu-
ments they had given to prosecutors re-
futed accusations that he had misled in-
vestors or the company’s board. Mr.
Mozilo’s lawyers have said he denies
any wrongdoing.

Among the few exceptions so far in
civil action against senior bankers is a
lawsuit filed last month against top ex-
ecutives of Washington Mutual, the
failed bank now owned by JPMorgan
Chase. The Federal Deposit Insurance
Corporation sued Kerry K. Killinger, the
company’s former chief executive, and
two other officials, accusing them of pil-
ing on risky loans to grow faster and in-
crease their compensation. The S.E.C.
also extracted a $550 million settlement
from Goldman Sachs for a mortgage se-
curity the bank built, though the S.E.C.
did not name executives in that case.

Representatives at the Justice De-
partment and the S.E.C. say they are
still pursuing financial crisis cases, but
legal experts warn that they become
more difficult as time passes.

“If you look at the last couple of years
and say, ‘This is the big-ticket prosecu-
tion that came out of the crisis,’ you re-
alize we haven’t gotten very much,”
said David A. Skeel, a law professor at
the University of Pennsylvania. “It’s
consistent with what many people were
worried about during the crisis, that dif-
ferent rules would be applied to differ-
ent players. It goes to the whole percep-
tion that Wall Street was taken care of,
and Main Street was not.”

The Countrywide Puzzle
As nonprosecutions go, perhaps none

is more puzzling to legal experts than
the case of Countrywide, the nation’s
largest mortgage lender. Last month,
the office of the United States attorney
for Los Angeles dropped its investiga-
tion of Mr. Mozilo after the S.E.C. ex-
tracted a settlement from him in a civil
fraud case. Mr. Mozilo paid $22.5 million
in penalties, without admitting or deny-
ing the accusations. 

White-collar crime lawyers contend
that Countrywide exemplifies the diffi-
culties of mounting a criminal case
without assistance and documentation
from regulators — the Office of the
Comptroller of the Currency, the Office
of Thrift Supervision and the Fed, in
Countrywide’s case. 

“When regulators don’t believe in
regulation and don’t get what is going
on at the companies they oversee, there
can be no major white-collar crime
prosecutions,” said Henry N. Pontell,
professor of criminology, law and soci-

ety in the School of Social Ecology at the
University of California, Irvine. “If they
don’t understand what we call collective
embezzlement, where people are literal-
ly looting their own firms, then it’s im-
possible to bring cases.”

Financial crisis cases can be brought
by many parties. Since the big banks’
mortgage machinery involved loans on
properties across the country, attorneys
general in most states have broad crimi-
nal authority over most of these institu-
tions. The Justice Department can
bring civil or criminal cases, while the
S.E.C. can file only civil lawsuits. 

All of these enforcement agencies tra-
ditionally depend heavily on referrals
from bank regulators, who are more
savvy on complex financial matters. 

But data supplied by the Justice De-
partment and compiled by a group at
Syracuse University show that over the
last decade, regulators have referred
substantially fewer cases to criminal in-
vestigators than previously.

The university’s Transactional
Records Access Clearinghouse indi-
cates that in 1995, bank regulators re-
ferred 1,837 cases to the Justice De-
partment. In 2006, that number had fall-
en to 75. In the four subsequent years, a
period encompassing the worst of the
crisis, an average of only 72 a year have
been referred for criminal prosecution. 

Law enforcement officials say finan-
cial case referrals began declining un-
der President Clinton as his administra-
tion shifted its focus to health care
fraud. The trend continued in the Bush
administration, except for a spike in

prosecutions for Enron, WorldCom,
Tyco and others for accounting fraud.

The Office of Thrift Supervision was
in a particularly good position to help
guide possible prosecutions. From the
summer of 2007 to the end of 2008,
O.T.S.-overseen banks with $355 billion
in assets failed. 

The thrift supervisor, however, has
not referred a single case to the Justice
Department since 2000, the Syracuse
data show. The Office of the Comptroller
of the Currency, a unit of the Treasury
Department, has referred only three in
the last decade.

The comptroller’s office declined to
comment on its referrals. But a spokes-
man, Kevin Mukri, noted that bank reg-
ulators can and do bring their own civil
enforcement actions. But most are
against small banks and do not involve
the stiff penalties that accompany crim-
inal charges. 

Historically, Countrywide’s bank sub-
sidiary was overseen by the comptrol-
ler, while the Federal Reserve super-
vised its home loans unit. But in March
2007, Countrywide switched oversight of
both units to the thrift supervisor. That
agency was overseen at the time by
John M. Reich, a former banker and
Senate staff member appointed in 2005
by President George W. Bush. 

Robert Gnaizda, former general coun-
sel at the Greenlining Institute, a non-
profit consumer organization in Oak-
land, Calif., said he had spoken often
with Mr. Reich about Countrywide’s
reckless lending. 

“We saw that people were getting bad

After Reckless Banking,
A Dearth of Prosecutions 
And Not Much Guilt

In October 2008, Timothy Geithner, then the president of the Federal Reserve Bank of
New York, told New York’s attorney general he was concerned about the financial markets. 

In late 2010, then-Attorney General Andrew Cuomo sued the accounting firm Ernst &
Young, accusing it of helping Lehman Brothers “engage in massive accounting fraud.”
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William Black, an official in the
S.& L. cleanup, said this crisis’s
investigation was less robust.
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Two Financial Crises and Responses Compared: the Savings and Loan Debacle and the Mortgage Mess

• The government rescues the seventh 
largest bank in the country, Continental 
Illinois (the bank is considered “too big to 
fail,” and that phrase is coined.)

• 747 S.& L.’s (and other institutions) failed 
over all, costing $90 billion to resolve. 
Among the institutions that disappeared 
were the Bank of New England, MCorp 
and Lincoln Savings and Loan.

• Government provides assistance to failing 
financial institutions, including Bear Stearns, 
Washington Mutual, Merrill Lynch, Fannie 
Mae and Freddie Mac. 

• Government provides rescue money to 707 
banks as well as major auto companies and 
insurers, including A.I.G.

• 353 commercial banks have failed since the 
crisis began.

• National housing prices fell 33 percent to 
their lowest point in April 2009 from their 
peak in July 2006 and recession pushes 
unemployment above 10 percent.

• Total cost of government intervention 
remains to be seen, but hundreds of billions 
of dollars were used.

DAMAGES INVESTIGATIVE RESPONSE FROM THE GOVERNMENT

Sources: F.D.I.C. annual reports; “Big Money Crime: Fraud and Politics in the Savings and Loan Crisis” by Kitty Calavita, Henry N. Pontell, Robert Tillman; New York Times interviews; TRAC Reports (Syracuse University)

FIRST YEAR

TexCon, a task force 
of regulators and 
prosecutors, is set 
up in Dallas to 
prosecute fraud at 
financial institutions.

FIRST YEAR

The F.B.I. partners 
with the Mortgage 
Bankers Association 
to combat mortgage 
fraud and kicks off 
“Operation Malicious 
Mortgage.”

Andrew Cuomo, the 
attorney general of 
New York, opens an 
investigation of 
banks and ratings 
agencies for their 
mortgage bond 
securities.

1 YEAR IN

The F.B.I tries to 
reallocate more 
resources to 
mortgage fraud 
but is pushed 
back by the 
Justice 
Department. 
Justice 
considers and 
rejects idea of a 
national task 
force focused on 
crimes related to 
the financial 
crisis.

2 YEARS IN

The nation’s largest banks 
have been bailed out, and 
the S.E.C. institutes a 
previously undisclosed 
policy to avoid high 
penalties for companies 
while they have 
government money.

Congress passes the Fraud 
Enforcement and Recovery 
Act (FERA), giving $165 
million to the F.B.I and 
Justice Department for new 
financial investigations, but 
later allocates only $30 
million to the effort.

3 YEARS IN

More than a 
year after 
rejecting the 
idea, Justice 
creates a 
financial 
crimes task 
force, but 
provides no 
additional 
resources, 
and gives it a 
much broader 
mandate than 
the financial 
crisis.

4 YEARS IN

The Financial 
Crisis Inquiry 
Commission, 
created by 
Congress, issues 
a report on the 
causes of the 
crisis but does 
not publicly 
identify crimes.

It has been four 
years since the 
financial crisis 

began, it is 
possible there 
will be more 

prosecutions in 
the coming 

years.

1 YEAR IN

Federal Home Loan Bank Board creates another task force to 
build cases against top executives. Financial regulators jointly 
develop criminal referral procedures to be used by all financial 
institutions operating in the United States.

President Reagan signs Comprehensive Crime Control Act, 
which includes a fraud statute aimed at banks and grants 
prosecutors additional powers to stop fraud schemes while 
investigations continue.

4 YEARS IN

ThriftCon, 
an expanded 
fraud task 
force, is 
formed to 
deal with 
more cases. 

5 YEARS IN

President Bush 
directs the 
U.S. attorney 
general to give 
the highest 
priority to
S.& L. fraud 
cases.

8 YEARS IN

150 people from 
the Justice and 
Treasury 
Departments are 
employed full 
time on S.& L. 
investigations.
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“Mr. Geithner never suggested that
there be any lack of diligence or any
slowdown.” Mr. Geithner, now the
Treasury secretary, said through a
spokesman that he had been focused on
A.I.G. “to protect taxpayers.” 

Whether prosecutors and regulators
have been aggressive enough in pursu-
ing wrongdoing is likely to long be a
subject of debate. All say they have
done the best they could under difficult
circumstances.

But several years after the financial
crisis, which was caused in large part
by reckless lending and excessive risk
taking by major financial institutions,
no senior executives have been charged
or imprisoned, and a collective govern-
ment effort has not emerged. This
stands in stark contrast to the failure of
many savings and loan institutions in
the late 1980s. In the wake of that deba-
cle, special government task forces re-
ferred 1,100 cases to prosecutors, re-
sulting in more than 800 bank officials
going to jail. Among the best-known:
Charles H. Keating Jr., of Lincoln Sav-
ings and Loan in Arizona, and David
Paul, of Centrust Bank in Florida.

Former prosecutors, lawyers, bank-
ers and mortgage employees say that
investigators and regulators ignored
past lessons about how to crack finan-
cial fraud. 

As the crisis was starting to deepen in

the spring of 2008, the Federal Bureau
of Investigation scaled back a plan to
assign more field agents to investigate
mortgage fraud. That summer, the Jus-
tice Department also rejected calls to
create a task force devoted to mort-
gage-related investigations, leaving
these complex cases understaffed and
poorly funded, and only much later es-
tablished a more general financial
crimes task force.

Leading up to the financial crisis,
many officials said in interviews, reg-
ulators failed in their crucial duty to
compile the information that tradition-
ally has helped build criminal cases. In
effect, the same dynamic that helped
enable the crisis — weak regulation —
also made it harder to pursue fraud in
its aftermath.

A more aggressive mind-set could
have spurred far more prosecutions this
time, officials involved in the S.&L.
cleanup said.

“This is not some evil conspiracy of
two guys sitting in a room saying we
should let people create crony capital-
ism and steal with impunity,” said Wil-
liam K. Black, a professor of law at Uni-
versity of Missouri, Kansas City, and
the federal government’s director of liti-
gation during the savings and loan cri-
sis. “But their policies have created an
exceptional criminogenic environment.
There were no criminal referrals from
the regulators. No fraud working
groups. No national task force. There
has been no effective punishment of the
elites here.” 

Even civil actions by the government

have been limited. The Securities and
Exchange Commission adopted a broad
guideline in 2009 — distributed within
the agency but never made public — to
be cautious about pushing for hefty pen-
alties from banks that had received bail-
out money. The agency was concerned
about taxpayer money in effect being
used to pay for settlements, according
to four people briefed on the policy but
who were not authorized to speak pub-
licly about it.

To be sure, Wall Street’s role in the
crisis is complex, and cases related to
mortgage securities are immensely
technical. Criminal intent in particular
is difficult to prove, and banks defend
their actions with documents they say
show they operated properly.

But legal experts point to numerous
questionable activities where criminal
probes might have borne fruit and pos-
sibly still could. 

Investigators, they argue, could look
more deeply at the failure of executives
to fully disclose the scope of the risks on
their books during the mortgage mania,
or the amounts of questionable loans
they bundled into securities sold to in-
vestors that soured.

Prosecutors also could pursue evi-
dence that executives knowingly
awarded bonuses to themselves and
colleagues based on overly optimistic
valuations of mortgage assets — in ef-
fect, creating illusory profits that were
wiped out by subsequent losses on the
same assets. And they might also in-
vestigate whether executives cashed in
shares based on inside information, or
misled regulators and their own boards
about looming problems.

Merrill Lynch, for example, under-
stated its risky mortgage holdings by
hundreds of billions of dollars. And pub-
lic comments made by Angelo R. Mozi-
lo, the chief executive of Countrywide
Financial, praising his mortgage com-
pany’s practices were at odds with deri-
sive statements he made privately in
e-mails as he sold shares; the stock sub-
sequently fell sharply as the company’s
losses became known.

Executives at Lehman Brothers as-
sured investors in the summer of 2008
that the company’s financial position
was sound, even though they appeared
to have counted as assets certain hold-
ings pledged by Lehman to other com-
panies, according to a person briefed on
that case. At Bear Stearns, the first ma-
jor Wall Street player to collapse, a pri-
vate litigant says evidence shows that
the firm’s executives may have pocket-
ed revenues that should have gone to in-
vestors to offset losses when complex
mortgage securities soured. 

But the Justice Department has de-
cided not to pursue some of these mat-
ters — including possible criminal cases
against Mr. Mozilo of Countrywide and
Joseph J. Cassano, head of Financial
Products at A.I.G., the business at the
epicenter of that company’s collapse.
Mr. Cassano’s lawyers said that docu-
ments they had given to prosecutors re-
futed accusations that he had misled in-
vestors or the company’s board. Mr.
Mozilo’s lawyers have said he denies
any wrongdoing.

Among the few exceptions so far in
civil action against senior bankers is a
lawsuit filed last month against top ex-
ecutives of Washington Mutual, the
failed bank now owned by JPMorgan
Chase. The Federal Deposit Insurance
Corporation sued Kerry K. Killinger, the
company’s former chief executive, and
two other officials, accusing them of pil-
ing on risky loans to grow faster and in-
crease their compensation. The S.E.C.
also extracted a $550 million settlement
from Goldman Sachs for a mortgage se-
curity the bank built, though the S.E.C.
did not name executives in that case.

Representatives at the Justice De-
partment and the S.E.C. say they are
still pursuing financial crisis cases, but
legal experts warn that they become
more difficult as time passes.

“If you look at the last couple of years
and say, ‘This is the big-ticket prosecu-
tion that came out of the crisis,’ you re-
alize we haven’t gotten very much,”
said David A. Skeel, a law professor at
the University of Pennsylvania. “It’s
consistent with what many people were
worried about during the crisis, that dif-
ferent rules would be applied to differ-
ent players. It goes to the whole percep-
tion that Wall Street was taken care of,
and Main Street was not.”

The Countrywide Puzzle
As nonprosecutions go, perhaps none

is more puzzling to legal experts than
the case of Countrywide, the nation’s
largest mortgage lender. Last month,
the office of the United States attorney
for Los Angeles dropped its investiga-
tion of Mr. Mozilo after the S.E.C. ex-
tracted a settlement from him in a civil
fraud case. Mr. Mozilo paid $22.5 million
in penalties, without admitting or deny-
ing the accusations. 

White-collar crime lawyers contend
that Countrywide exemplifies the diffi-
culties of mounting a criminal case
without assistance and documentation
from regulators — the Office of the
Comptroller of the Currency, the Office
of Thrift Supervision and the Fed, in
Countrywide’s case. 

“When regulators don’t believe in
regulation and don’t get what is going
on at the companies they oversee, there
can be no major white-collar crime
prosecutions,” said Henry N. Pontell,
professor of criminology, law and soci-

ety in the School of Social Ecology at the
University of California, Irvine. “If they
don’t understand what we call collective
embezzlement, where people are literal-
ly looting their own firms, then it’s im-
possible to bring cases.”

Financial crisis cases can be brought
by many parties. Since the big banks’
mortgage machinery involved loans on
properties across the country, attorneys
general in most states have broad crimi-
nal authority over most of these institu-
tions. The Justice Department can
bring civil or criminal cases, while the
S.E.C. can file only civil lawsuits. 

All of these enforcement agencies tra-
ditionally depend heavily on referrals
from bank regulators, who are more
savvy on complex financial matters. 

But data supplied by the Justice De-
partment and compiled by a group at
Syracuse University show that over the
last decade, regulators have referred
substantially fewer cases to criminal in-
vestigators than previously.

The university’s Transactional
Records Access Clearinghouse indi-
cates that in 1995, bank regulators re-
ferred 1,837 cases to the Justice De-
partment. In 2006, that number had fall-
en to 75. In the four subsequent years, a
period encompassing the worst of the
crisis, an average of only 72 a year have
been referred for criminal prosecution. 

Law enforcement officials say finan-
cial case referrals began declining un-
der President Clinton as his administra-
tion shifted its focus to health care
fraud. The trend continued in the Bush
administration, except for a spike in

prosecutions for Enron, WorldCom,
Tyco and others for accounting fraud.

The Office of Thrift Supervision was
in a particularly good position to help
guide possible prosecutions. From the
summer of 2007 to the end of 2008,
O.T.S.-overseen banks with $355 billion
in assets failed. 

The thrift supervisor, however, has
not referred a single case to the Justice
Department since 2000, the Syracuse
data show. The Office of the Comptroller
of the Currency, a unit of the Treasury
Department, has referred only three in
the last decade.

The comptroller’s office declined to
comment on its referrals. But a spokes-
man, Kevin Mukri, noted that bank reg-
ulators can and do bring their own civil
enforcement actions. But most are
against small banks and do not involve
the stiff penalties that accompany crim-
inal charges. 

Historically, Countrywide’s bank sub-
sidiary was overseen by the comptrol-
ler, while the Federal Reserve super-
vised its home loans unit. But in March
2007, Countrywide switched oversight of
both units to the thrift supervisor. That
agency was overseen at the time by
John M. Reich, a former banker and
Senate staff member appointed in 2005
by President George W. Bush. 

Robert Gnaizda, former general coun-
sel at the Greenlining Institute, a non-
profit consumer organization in Oak-
land, Calif., said he had spoken often
with Mr. Reich about Countrywide’s
reckless lending. 

“We saw that people were getting bad

After Reckless Banking,
A Dearth of Prosecutions 
And Not Much Guilt

In October 2008, Timothy Geithner, then the president of the Federal Reserve Bank of
New York, told New York’s attorney general he was concerned about the financial markets. 

In late 2010, then-Attorney General Andrew Cuomo sued the accounting firm Ernst &
Young, accusing it of helping Lehman Brothers “engage in massive accounting fraud.”
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William Black, an official in the
S.& L. cleanup, said this crisis’s
investigation was less robust.
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The 
savings 
and loan 
crisis, 
1983 to 
1992

The 
financial 
crisis, 
2007 to 
the 
present

Two Financial Crises and Responses Compared: the Savings and Loan Debacle and the Mortgage Mess

• The government rescues the seventh 
largest bank in the country, Continental 
Illinois (the bank is considered “too big to 
fail,” and that phrase is coined.)

• 747 S.& L.’s (and other institutions) failed 
over all, costing $90 billion to resolve. 
Among the institutions that disappeared 
were the Bank of New England, MCorp 
and Lincoln Savings and Loan.

• Government provides assistance to failing 
financial institutions, including Bear Stearns, 
Washington Mutual, Merrill Lynch, Fannie 
Mae and Freddie Mac. 

• Government provides rescue money to 707 
banks as well as major auto companies and 
insurers, including A.I.G.

• 353 commercial banks have failed since the 
crisis began.

• National housing prices fell 33 percent to 
their lowest point in April 2009 from their 
peak in July 2006 and recession pushes 
unemployment above 10 percent.

• Total cost of government intervention 
remains to be seen, but hundreds of billions 
of dollars were used.

DAMAGES INVESTIGATIVE RESPONSE FROM THE GOVERNMENT

Sources: F.D.I.C. annual reports; “Big Money Crime: Fraud and Politics in the Savings and Loan Crisis” by Kitty Calavita, Henry N. Pontell, Robert Tillman; New York Times interviews; TRAC Reports (Syracuse University)

FIRST YEAR

TexCon, a task force 
of regulators and 
prosecutors, is set 
up in Dallas to 
prosecute fraud at 
financial institutions.

FIRST YEAR

The F.B.I. partners 
with the Mortgage 
Bankers Association 
to combat mortgage 
fraud and kicks off 
“Operation Malicious 
Mortgage.”

Andrew Cuomo, the 
attorney general of 
New York, opens an 
investigation of 
banks and ratings 
agencies for their 
mortgage bond 
securities.

1 YEAR IN

The F.B.I tries to 
reallocate more 
resources to 
mortgage fraud 
but is pushed 
back by the 
Justice 
Department. 
Justice 
considers and 
rejects idea of a 
national task 
force focused on 
crimes related to 
the financial 
crisis.

2 YEARS IN

The nation’s largest banks 
have been bailed out, and 
the S.E.C. institutes a 
previously undisclosed 
policy to avoid high 
penalties for companies 
while they have 
government money.

Congress passes the Fraud 
Enforcement and Recovery 
Act (FERA), giving $165 
million to the F.B.I and 
Justice Department for new 
financial investigations, but 
later allocates only $30 
million to the effort.

3 YEARS IN

More than a 
year after 
rejecting the 
idea, Justice 
creates a 
financial 
crimes task 
force, but 
provides no 
additional 
resources, 
and gives it a 
much broader 
mandate than 
the financial 
crisis.

4 YEARS IN

The Financial 
Crisis Inquiry 
Commission, 
created by 
Congress, issues 
a report on the 
causes of the 
crisis but does 
not publicly 
identify crimes.

It has been four 
years since the 
financial crisis 

began, it is 
possible there 
will be more 

prosecutions in 
the coming 

years.

1 YEAR IN

Federal Home Loan Bank Board creates another task force to 
build cases against top executives. Financial regulators jointly 
develop criminal referral procedures to be used by all financial 
institutions operating in the United States.

President Reagan signs Comprehensive Crime Control Act, 
which includes a fraud statute aimed at banks and grants 
prosecutors additional powers to stop fraud schemes while 
investigations continue.

4 YEARS IN

ThriftCon, 
an expanded 
fraud task 
force, is 
formed to 
deal with 
more cases. 

5 YEARS IN

President Bush 
directs the 
U.S. attorney 
general to give 
the highest 
priority to
S.& L. fraud 
cases.

8 YEARS IN

150 people from 
the Justice and 
Treasury 
Departments are 
employed full 
time on S.& L. 
investigations.
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sight of both units to the thrift supervisor. That 
agency was overseen at the time by John M. 
Reich, a former banker and Senate staff mem-
ber appointed in 2005 by President George W. 
Bush.

Robert Gnaizda, former general counsel at 
the Greenlining Institute, a nonprofit consumer 
organization in Oakland, Calif., said he had spo-
ken often with Mr. Reich about Countrywide’s 
reckless lending.

“We saw that people were getting bad 
loans,” Mr. Gnaizda recalled. “We focused on 
Countrywide because they were the largest 
originator in California and they were the ones 
with the most exotic mortgages.”

Mr. Gnaizda suggested many times that 
the thrift supervisor tighten its oversight of the 
company, he said. He said he advised Mr. Reich 
to set up a hot line for whistle-blowers inside 
Countrywide to communicate with regulators.

“I told John, ‘This is what any police chief 
does if he wants to solve a crime,’ ” Mr. Gnaizda 
said in an interview. “John was uninterested. 
He told me he was a good friend of Mozilo’s.”

In an e-mail message, Mr. Reich said he did 
not recall the conversation with Mr. Gnaizda, 
and his relationships with the chief executives 
of banks overseen by his agency were strictly 
professional. “I met with Mr. Mozilo only a few 
times, always in a business environment, and 
any insinuation of a personal friendship is sim-
ply false,” he wrote.

After the crisis had subsided, another op-
portunity to investigate Countrywide and its 
executives yielded little. The Financial Crisis 
Inquiry Commission, created by Congress to in-
vestigate the origins of the disaster, decided not 
to make an in-depth examination of the compa-
ny — though some staff members felt strongly 
that it should.

In a January 2010 memo, Brad Bondi and 
Martin Biegelman, two assistant directors of 
the commission, outlined their recommenda-
tions for investigative targets and hearings, 
according to Tom Krebs, another assistant di-
rector of the commission. Countrywide and Mr. 
Mozilo were specifically named; the memo not-
ed that subprime mortgage executives like Mr. 
Mozilo received hundreds of millions of dollars 
in compensation even though their companies 
collapsed.

However, the two soon received a star-

tling message: Countrywide was off limits. In 
a staff meeting, deputies to Phil Angelides, the 
commission’s chairman, said he had told them 
Countrywide should not be a target or featured 
at any hearing, said Mr. Krebs, who said he was 
briefed on that meeting by Mr. Bondi and Mr. 
Biegelman shortly after it occurred. His ac-
count has been confirmed by two other people 
with direct knowledge of the situation.

Mr. Angelides denied that he had said Coun-
trywide or Mr. Mozilo were off limits. Chris Seef-
er, the F.C.I.C. official responsible for the Coun-
trywide investigation, also said Countrywide 
had not been given a pass. Mr. Angelides said 
a full investigation was done on the company, 
including 40 interviews, and that a hearing was 
planned for the fall of 2010 to feature Mr. Mozilo. 
It was canceled because Republican members 
of the commission did not want any more hear-
ings, he said.

“It got as full a scrub as A.I.G., Citi, anyone,” 
Mr. Angelides said of Countrywide. “If you look 
at the report, it’s extraordinarily condemnato-
ry.”

An F.B.I. Investigation Fizzles
The Justice Department in Washington was 

abuzz in the spring of 2008. Bear Stearns had 
collapsed, and some law enforcement insiders 
were suggesting an in-depth search for fraud 
throughout the mortgage pipeline.

The F.B.I. had expressed concerns about 
mortgage improprieties as early as 2004. But 
it was not until four years later that its officials 
recommended closing several investigative pro-
grams to free agents for financial fraud cases, 
according to two people briefed on a study by 
the bureau.

The study identified about two dozen re-
gions where mortgage fraud was believed ram-
pant, and the bureau’s criminal division created 
a plan to investigate major banks and lenders. 
Robert S. Mueller III, the director of the F.B.I., 
approved the plan, which was described in a 
memo sent in spring 2008 to the bureau’s field 
offices.

“We were focused on the whole gamut: the 
individuals, the mortgage brokers and the top 
of the industry,” said Kenneth W. Kaiser, the for-
mer assistant director of the criminal investiga-
tions unit. “We were looking at the corporate 
level.”



Ø N B11BUSINESSTHE NEW YORK TIMES THURSDAY, APRIL 14, 2011

loans,” Mr. Gnaizda recalled. “We fo-
cused on Countrywide because they
were the largest originator in California
and they were the ones with the most
exotic mortgages.”

Mr. Gnaizda suggested many times
that the thrift supervisor tighten its
oversight of the company, he said. He
said he advised Mr. Reich to set up a hot
line for whistle-blowers inside Country-
wide to communicate with regulators. 

“I told John, ‘This is what any police
chief does if he wants to solve a crime,’”
Mr. Gnaizda said in an interview. “John
was uninterested. He told me he was a
good friend of Mozilo’s.” 

In an e-mail message, Mr. Reich said
he did not recall the conversation with
Mr. Gnaizda, and his relationships with
the chief executives of banks overseen
by his agency were strictly profession-
al. “I met with Mr. Mozilo only a few
times, always in a business environ-
ment, and any insinuation of a personal
friendship is simply false,” he wrote.

After the crisis had subsided, another
opportunity to investigate Countrywide
and its executives yielded little. The Fi-
nancial Crisis Inquiry Commission, cre-
ated by Congress to investigate the ori-
gins of the disaster, decided not to make
an in-depth examination of the compa-
ny — though some staff members felt
strongly that it should.

In a January 2010 memo, Brad Bondi
and Martin Biegelman, two assistant di-
rectors of the commission, outlined
their recommendations for investiga-
tive targets and hearings, according to
Tom Krebs, another assistant director
of the commission. Countrywide and
Mr. Mozilo were specifically named; the
memo noted that subprime mortgage
executives like Mr. Mozilo received
hundreds of millions of dollars in com-
pensation even though their companies
collapsed. 

However, the two soon received a
startling message: Countrywide was off
limits. In a staff meeting, deputies to
Phil Angelides, the commission’s chair-
man, said he had told them Country-
wide should not be a target or featured
at any hearing, said Mr. Krebs, who said
he was briefed on that meeting by Mr.
Bondi and Mr. Biegelman shortly after
it occurred. His account has been con-
firmed by two other people with direct
knowledge of the situation.

Mr. Angelides denied that he had said
Countrywide or Mr. Mozilo were off lim-
its. Chris Seefer, the F.C.I.C. official re-
sponsible for the Countrywide investi-
gation, also said Countrywide had not
been given a pass. Mr. Angelides said a
full investigation was done on the com-
pany, including 40 interviews, and that a
hearing was planned for the fall of 2010
to feature Mr. Mozilo. It was canceled
because Republican members of the
commission did not want any more
hearings, he said.

“It got as full a scrub as A.I.G., Citi,
anyone,” Mr. Angelides said of Country-
wide. “If you look at the report, it’s ex-
traordinarily condemnatory.”

An F.B.I. Investigation Fizzles
The Justice Department in Washing-

ton was abuzz in the spring of 2008.
Bear Stearns had collapsed, and some
law enforcement insiders were suggest-
ing an in-depth search for fraud
throughout the mortgage pipeline. 

The F.B.I. had expressed concerns
about mortgage improprieties as early
as 2004. But it was not until four years
later that its officials recommended
closing several investigative programs
to free agents for financial fraud cases,
according to two people briefed on a
study by the bureau. 

The study identified about two dozen
regions where mortgage fraud was be-
lieved rampant, and the bureau’s crimi-
nal division created a plan to investi-
gate major banks and lenders. Robert S.
Mueller III, the director of the F.B.I., ap-
proved the plan, which was described in
a memo sent in spring 2008 to the bu-
reau’s field offices.

“We were focused on the whole gam-
ut: the individuals, the mortgage bro-
kers and the top of the industry,” said
Kenneth W. Kaiser, the former assistant
director of the criminal investigations
unit. “We were looking at the corporate
level.”

Days after the memo was sent, how-
ever, prosecutors at some Justice De-
partment offices began to complain that

shifting agents to mortgage cases would
hurt other investigations, he recalled.
“We got told by the D.O.J. not to shift
those resources,” he said. About a week
later, he said, he was told to send an-
other memo undoing many of the
changes. Some of the extra agents were
not deployed.

A spokesman for the F.B.I., Michael
Kortan, said that a second memo was
sent out that allowed field offices to try
to opt out of some of the changes in the
first memo. Mr. Kaiser’s account of
pushback from the Justice Department
was confirmed by two other people who
were at the F.B.I. in 2008.

Around the same time, the Justice
Department also considered setting up
a financial fraud task force specifically
to scrutinize the mortgage industry.
Such task forces had been crucial to
winning cases against Enron executives
and those who looted savings and loans
in the early 1990s. 

Michael B. Mukasey, a former federal
judge in New York who had been the
head of the Justice Department less
than a year when Bear Stearns fell, dis-
cussed the matter with deputies, three
people briefed on the talks said. He de-
cided against a task force and an-
nounced his decision in June 2008. 

Last year, officials of the Financial
Crisis Inquiry Commission interviewed
Mr. Mukasey. Asked if he was aware of
requests for more resources to be ded-
icated to mortgage fraud, Mr. Mukasey
said he did not recall internal requests.

A spokesman for Mr. Mukasey, who is
now at the law firm Debevoise & Plimp-

ton in New York, said he would not com-
ment beyond his F.C.I.C. testimony. He
had no knowledge of the F.B.I. memo,
his spokesman added.

A year later — with precious time lost
— several lawmakers decided that the
government needed more people track-
ing financial crimes. Congress passed a
bill, providing a $165 million budget in-
crease to the F.B.I. and Justice De-
partment for investigations in this area.
But when lawmakers got around to allo-
cating the budget, only about $30 mil-
lion in new money was provided.

Subsequently, in late 2009, the Justice
Department announced a task force to
focus broadly on financial crimes. But it
received no additional resources. 

A Break for 8 Banks
In July 2008, the staff of the S.E.C. re-

ceived a phone call from Scott G. Alva-
rez, general counsel at the Federal Re-
serve in Washington. 

The purpose: to discuss an S.E.C. in-
vestigation into improprieties by sev-
eral of the nation’s largest brokerage
firms. Their actions had hammered
thousands of investors holding the
short-term investments known as auc-
tion-rate securities.

These investments carry interest
rates that reset regularly, usually week-
ly, in auctions overseen by the bro-
kerage firms that sell them. They were
popular among investors because the
interest rates they received were slight-
ly higher than what they could earn
elsewhere.

For years, companies like UBS and
Goldman Sachs operated auctions of
these securities, promoting them as
highly liquid investments. But by mid-
February 2008, as the subprime mort-
gage crisis began to spread, investors
holding hundreds of billions of dollars of
these securities could no longer cash
them in.

As the S.E.C. investigated these
events, several of its officials argued
that the banks should make all invest-
ors whole on the securities, according to
three people with knowledge of the ne-
gotiations but who were not authorized
to speak publicly, because banks had
marketed them as safe investments.

But Mr. Alvarez suggested that the
S.E.C. soften the proposed terms of the
auction-rate settlements. His staff fol-
lowed up with more calls to the S.E.C.,
cautioning that banks might run short
on capital if they had to pay the many
billions of dollars needed to make all
auction-rate clients whole, the people
briefed on the conversations said. The
S.E.C. wound up requiring eight banks
to pay back only individual investors.
For institutional investors — like pen-
sion funds — that bought the securities,
the S.E.C. told the banks to make only
their “best efforts.” 

This shift eased the pain significantly
at some of the nation’s biggest banks.
For Citigroup, the new terms meant it
had to redeem $7 billion in the securities
for individual investors — but it was off
the hook for about $12 billion owned by
institutions. These institutions have
subsequently recouped some but not all

of their investments. Mr. Alvarez de-
clined to comment, through a spokes-
woman.

An S.E.C. spokesman said: “The pri-
mary consideration was remedying the
alleged wrongdoing and in fashioning
that remedy, the emphasis was placed
on retail investors because they were
suffering the greatest hardship and had
the fewest avenues for redress.”

A similar caution emerged in other
civil cases after the bank bailouts in the
autumn of 2008. The S.E.C.’s investiga-
tions of financial institutions began to
be questioned by its staff and the agen-
cy’s commissioners, who worried that
the settlements might be paid using fed-
eral bailout money.

Four people briefed on the discus-
sions, who spoke anonymously because
they were not authorized to speak pub-
licly, said that in early 2009, the S.E.C.
created a broad policy involving settle-
ments with companies that had re-
ceived taxpayer assistance. In discus-
sions with the Treasury Department,
the agency’s division of enforcement
devised a guideline stating that the fi-
nancial health of those banks should be
taken into account when the agency ne-
gotiated settlements with them.

“This wasn’t a political thing so much
as, ‘We don’t know if it makes sense to
bring a big penalty against a bank that
just got a check from the government,’”
said one of the people briefed on the dis-
cussions. 

The people briefed on the S.E.C.’s set-
tlement policy said that, while it did not
directly affect many settlements, it
slowed down the investigative work on
other cases. A spokesman for the S.E.C.
declined to comment.

Attorney General Moves On
The final chapter still hasn’t been

written about the financial crisis and its
aftermath. One thing has been espe-
cially challenging for regulators and
law enforcement officials: balancing
concerns for the state of the financial
system even as they pursued immense-
ly complicated cases.

The conundrum was especially clear
back in the fall of 2008 when Mr. Geithn-
er visited Mr. Cuomo and discussed
A.I.G. Asked for details about the meet-
ing, a spokesman for Mr. Geithner said:
“As A.I.G.’s largest creditor, the New
York Federal Reserve installed new
management at A.I.G. in the fall of 2008
and directed the new C.E.O. to take
steps to end wasteful spending by the
company in order to protect taxpayers.” 

Mr. Cuomo’s office said, “The attor-
ney general went on to lead the most
aggressive investigation of A.I.G. and
other financial institutions in the na-
tion.” After that meeting, and until he
left to become governor, Mr. Cuomo fo-
cused on the financial crisis, with mixed
success. In late 2010, Mr. Cuomo sued
the accounting firm Ernst & Young, ac-
cusing it of helping its client Lehman
Brothers “engage in massive account-
ing fraud.”

To date, however, no arm of govern-
ment has sued Lehman or any of its ex-
ecutives on the same accounting tactic.

Other targets have also avoided legal
action. Mr. Cuomo investigated the 2008
bonuses that were paid out by giant
banks just after the bailout, and he con-
sidered bringing a case to try to claw
back some of that money, two people fa-
miliar with the matter said. But ulti-
mately he chose to publicly shame the
companies by releasing their bonus fig-
ures.

Mr. Cuomo took a tough stance on
Bank of America. While the S.E.C. set-
tled its case with Bank of America with-
out charging any executives with
wrongdoing, Mr. Cuomo filed a civil
fraud lawsuit against Kenneth D. Lewis,
the former chief executive, and the
bank’s former chief financial officer.
The suit accuses them of understating
the losses of Merrill Lynch to sharehold-
ers before the deal was approved; the
case is still pending.

Last spring, Mr. Cuomo issued new
mortgage-related subpoenas to eight
large banks. He was interested in
whether the banks had misled the rat-
ings agencies about the quality of the
loans they were bundling and asked
how many workers they had hired from
the ratings agencies. But Mr. Cuomo did
not bring a case on this matter before
leaving office.

Phil Angelides, chairman of the Financial Crisis Inquiry Commission, said a hearing for
the chief of Countrywide Financial was canceled at the request of Republican members. 

A United States attorney dropped an investigation of Angelo Mozilo, former chief execu-
tive of Countrywide Financial, after the S.E.C. settled a civil fraud case against him.
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• By 1992, there had been 1,100 criminal prosecutions of 
individuals involved in “major” S.& L. fraud.

• There were 839 convictions of these individuals.

• In total, the F.B.I. opened 5,490 criminal investigations in this 
area because of referrals from bank regulators.

• The S.E.C. has filed or settled a few high-profile civil suits, including one against 
Goldman Sachs, another against Angelo Mozilo, the former Countrywide chief 
executive, and one against the mortgage company Taylor, Bean & Whitaker.

• The F.D.I.C. has filed a civil suit against Kerry Killinger, the former chief of 
Washington Mutual.

• Justice filed a case against two Bear Stearns executives, but lost in court.

• Justice decided not to pursue cases against Mr. Mozilo of Countrywide or against 
Joseph Cassano, an executive at A.I.G.

• The F.B.I. boasts it has over 3,000 pending investigations of mortgage fraud.

• Regulators and state attorneys general continue to work to try to achieve 
settlements with major banks over questionable foreclosure practices that 
ballooned as the housing market fell.
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Days after the memo was sent, however, 
prosecutors at some Justice Department offices 
began to complain that shifting agents to mort-
gage cases would hurt other investigations, he 
recalled. “We got told by the D.O.J. not to shift 
those resources,” he said. About a week later, he 
said, he was told to send another memo undoing 
many of the changes. Some of the extra agents 
were not deployed.

A spokesman for the F.B.I., Michael Kortan, 
said that a second memo was sent out that al-
lowed field offices to try to opt out of some of the 
changes in the first memo. Mr. Kaiser’s account 
of pushback from the Justice Department was 
confirmed by two other people who were at the 
F.B.I. in 2008.

Around the same time, the Justice Depart-
ment also considered setting up a financial 
fraud task force specifically to scrutinize the 
mortgage industry. Such task forces had been 
crucial to winning cases against Enron execu-

tives and those who 
looted savings and 
loans in the early 
1990s.

Michael B. Mu-
kasey, a former fed-
eral judge in New 
York who had been 
the head of the Jus-
tice Department 
less than a year 
when Bear Stearns 
fell, discussed the 
matter with depu-
ties, three people 
briefed on the talks 
said. He decided 
against a task force 
and announced his 
decision in June 
2008.

Last year, of-
ficials of the Finan-
cial Crisis Inquiry 
Commission inter-
viewed Mr. Mukas-
ey. Asked if he was 
aware of requests 
for more resources 
to be dedicated to 
mortgage fraud, Mr. 
Mukasey said he 

did not recall internal requests.
A spokesman for Mr. Mukasey, who is now 

at the law firm Debevoise & Plimpton in New 
York, said he would not comment beyond his 
F.C.I.C. testimony. He had no knowledge of the 
F.B.I. memo, his spokesman added.

A year later — with precious time lost — 
several lawmakers decided that the govern-
ment needed more people tracking financial 
crimes. Congress passed a bill, providing a $165 
million budget increase to the F.B.I. and Justice 
Department for investigations in this area. But 
when lawmakers got around to allocating the 
budget, only about $30 million in new money 
was provided.

Subsequently, in late 2009, the Justice De-
partment announced a task force to focus 
broadly on financial crimes. But it received no 
additional resources.
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loans,” Mr. Gnaizda recalled. “We fo-
cused on Countrywide because they
were the largest originator in California
and they were the ones with the most
exotic mortgages.”

Mr. Gnaizda suggested many times
that the thrift supervisor tighten its
oversight of the company, he said. He
said he advised Mr. Reich to set up a hot
line for whistle-blowers inside Country-
wide to communicate with regulators. 

“I told John, ‘This is what any police
chief does if he wants to solve a crime,’”
Mr. Gnaizda said in an interview. “John
was uninterested. He told me he was a
good friend of Mozilo’s.” 

In an e-mail message, Mr. Reich said
he did not recall the conversation with
Mr. Gnaizda, and his relationships with
the chief executives of banks overseen
by his agency were strictly profession-
al. “I met with Mr. Mozilo only a few
times, always in a business environ-
ment, and any insinuation of a personal
friendship is simply false,” he wrote.

After the crisis had subsided, another
opportunity to investigate Countrywide
and its executives yielded little. The Fi-
nancial Crisis Inquiry Commission, cre-
ated by Congress to investigate the ori-
gins of the disaster, decided not to make
an in-depth examination of the compa-
ny — though some staff members felt
strongly that it should.

In a January 2010 memo, Brad Bondi
and Martin Biegelman, two assistant di-
rectors of the commission, outlined
their recommendations for investiga-
tive targets and hearings, according to
Tom Krebs, another assistant director
of the commission. Countrywide and
Mr. Mozilo were specifically named; the
memo noted that subprime mortgage
executives like Mr. Mozilo received
hundreds of millions of dollars in com-
pensation even though their companies
collapsed. 

However, the two soon received a
startling message: Countrywide was off
limits. In a staff meeting, deputies to
Phil Angelides, the commission’s chair-
man, said he had told them Country-
wide should not be a target or featured
at any hearing, said Mr. Krebs, who said
he was briefed on that meeting by Mr.
Bondi and Mr. Biegelman shortly after
it occurred. His account has been con-
firmed by two other people with direct
knowledge of the situation.

Mr. Angelides denied that he had said
Countrywide or Mr. Mozilo were off lim-
its. Chris Seefer, the F.C.I.C. official re-
sponsible for the Countrywide investi-
gation, also said Countrywide had not
been given a pass. Mr. Angelides said a
full investigation was done on the com-
pany, including 40 interviews, and that a
hearing was planned for the fall of 2010
to feature Mr. Mozilo. It was canceled
because Republican members of the
commission did not want any more
hearings, he said.

“It got as full a scrub as A.I.G., Citi,
anyone,” Mr. Angelides said of Country-
wide. “If you look at the report, it’s ex-
traordinarily condemnatory.”

An F.B.I. Investigation Fizzles
The Justice Department in Washing-

ton was abuzz in the spring of 2008.
Bear Stearns had collapsed, and some
law enforcement insiders were suggest-
ing an in-depth search for fraud
throughout the mortgage pipeline. 

The F.B.I. had expressed concerns
about mortgage improprieties as early
as 2004. But it was not until four years
later that its officials recommended
closing several investigative programs
to free agents for financial fraud cases,
according to two people briefed on a
study by the bureau. 

The study identified about two dozen
regions where mortgage fraud was be-
lieved rampant, and the bureau’s crimi-
nal division created a plan to investi-
gate major banks and lenders. Robert S.
Mueller III, the director of the F.B.I., ap-
proved the plan, which was described in
a memo sent in spring 2008 to the bu-
reau’s field offices.

“We were focused on the whole gam-
ut: the individuals, the mortgage bro-
kers and the top of the industry,” said
Kenneth W. Kaiser, the former assistant
director of the criminal investigations
unit. “We were looking at the corporate
level.”

Days after the memo was sent, how-
ever, prosecutors at some Justice De-
partment offices began to complain that

shifting agents to mortgage cases would
hurt other investigations, he recalled.
“We got told by the D.O.J. not to shift
those resources,” he said. About a week
later, he said, he was told to send an-
other memo undoing many of the
changes. Some of the extra agents were
not deployed.

A spokesman for the F.B.I., Michael
Kortan, said that a second memo was
sent out that allowed field offices to try
to opt out of some of the changes in the
first memo. Mr. Kaiser’s account of
pushback from the Justice Department
was confirmed by two other people who
were at the F.B.I. in 2008.

Around the same time, the Justice
Department also considered setting up
a financial fraud task force specifically
to scrutinize the mortgage industry.
Such task forces had been crucial to
winning cases against Enron executives
and those who looted savings and loans
in the early 1990s. 

Michael B. Mukasey, a former federal
judge in New York who had been the
head of the Justice Department less
than a year when Bear Stearns fell, dis-
cussed the matter with deputies, three
people briefed on the talks said. He de-
cided against a task force and an-
nounced his decision in June 2008. 

Last year, officials of the Financial
Crisis Inquiry Commission interviewed
Mr. Mukasey. Asked if he was aware of
requests for more resources to be ded-
icated to mortgage fraud, Mr. Mukasey
said he did not recall internal requests.

A spokesman for Mr. Mukasey, who is
now at the law firm Debevoise & Plimp-

ton in New York, said he would not com-
ment beyond his F.C.I.C. testimony. He
had no knowledge of the F.B.I. memo,
his spokesman added.

A year later — with precious time lost
— several lawmakers decided that the
government needed more people track-
ing financial crimes. Congress passed a
bill, providing a $165 million budget in-
crease to the F.B.I. and Justice De-
partment for investigations in this area.
But when lawmakers got around to allo-
cating the budget, only about $30 mil-
lion in new money was provided.

Subsequently, in late 2009, the Justice
Department announced a task force to
focus broadly on financial crimes. But it
received no additional resources. 

A Break for 8 Banks
In July 2008, the staff of the S.E.C. re-

ceived a phone call from Scott G. Alva-
rez, general counsel at the Federal Re-
serve in Washington. 

The purpose: to discuss an S.E.C. in-
vestigation into improprieties by sev-
eral of the nation’s largest brokerage
firms. Their actions had hammered
thousands of investors holding the
short-term investments known as auc-
tion-rate securities.

These investments carry interest
rates that reset regularly, usually week-
ly, in auctions overseen by the bro-
kerage firms that sell them. They were
popular among investors because the
interest rates they received were slight-
ly higher than what they could earn
elsewhere.

For years, companies like UBS and
Goldman Sachs operated auctions of
these securities, promoting them as
highly liquid investments. But by mid-
February 2008, as the subprime mort-
gage crisis began to spread, investors
holding hundreds of billions of dollars of
these securities could no longer cash
them in.

As the S.E.C. investigated these
events, several of its officials argued
that the banks should make all invest-
ors whole on the securities, according to
three people with knowledge of the ne-
gotiations but who were not authorized
to speak publicly, because banks had
marketed them as safe investments.

But Mr. Alvarez suggested that the
S.E.C. soften the proposed terms of the
auction-rate settlements. His staff fol-
lowed up with more calls to the S.E.C.,
cautioning that banks might run short
on capital if they had to pay the many
billions of dollars needed to make all
auction-rate clients whole, the people
briefed on the conversations said. The
S.E.C. wound up requiring eight banks
to pay back only individual investors.
For institutional investors — like pen-
sion funds — that bought the securities,
the S.E.C. told the banks to make only
their “best efforts.” 

This shift eased the pain significantly
at some of the nation’s biggest banks.
For Citigroup, the new terms meant it
had to redeem $7 billion in the securities
for individual investors — but it was off
the hook for about $12 billion owned by
institutions. These institutions have
subsequently recouped some but not all

of their investments. Mr. Alvarez de-
clined to comment, through a spokes-
woman.

An S.E.C. spokesman said: “The pri-
mary consideration was remedying the
alleged wrongdoing and in fashioning
that remedy, the emphasis was placed
on retail investors because they were
suffering the greatest hardship and had
the fewest avenues for redress.”

A similar caution emerged in other
civil cases after the bank bailouts in the
autumn of 2008. The S.E.C.’s investiga-
tions of financial institutions began to
be questioned by its staff and the agen-
cy’s commissioners, who worried that
the settlements might be paid using fed-
eral bailout money.

Four people briefed on the discus-
sions, who spoke anonymously because
they were not authorized to speak pub-
licly, said that in early 2009, the S.E.C.
created a broad policy involving settle-
ments with companies that had re-
ceived taxpayer assistance. In discus-
sions with the Treasury Department,
the agency’s division of enforcement
devised a guideline stating that the fi-
nancial health of those banks should be
taken into account when the agency ne-
gotiated settlements with them.

“This wasn’t a political thing so much
as, ‘We don’t know if it makes sense to
bring a big penalty against a bank that
just got a check from the government,’”
said one of the people briefed on the dis-
cussions. 

The people briefed on the S.E.C.’s set-
tlement policy said that, while it did not
directly affect many settlements, it
slowed down the investigative work on
other cases. A spokesman for the S.E.C.
declined to comment.

Attorney General Moves On
The final chapter still hasn’t been

written about the financial crisis and its
aftermath. One thing has been espe-
cially challenging for regulators and
law enforcement officials: balancing
concerns for the state of the financial
system even as they pursued immense-
ly complicated cases.

The conundrum was especially clear
back in the fall of 2008 when Mr. Geithn-
er visited Mr. Cuomo and discussed
A.I.G. Asked for details about the meet-
ing, a spokesman for Mr. Geithner said:
“As A.I.G.’s largest creditor, the New
York Federal Reserve installed new
management at A.I.G. in the fall of 2008
and directed the new C.E.O. to take
steps to end wasteful spending by the
company in order to protect taxpayers.” 

Mr. Cuomo’s office said, “The attor-
ney general went on to lead the most
aggressive investigation of A.I.G. and
other financial institutions in the na-
tion.” After that meeting, and until he
left to become governor, Mr. Cuomo fo-
cused on the financial crisis, with mixed
success. In late 2010, Mr. Cuomo sued
the accounting firm Ernst & Young, ac-
cusing it of helping its client Lehman
Brothers “engage in massive account-
ing fraud.”

To date, however, no arm of govern-
ment has sued Lehman or any of its ex-
ecutives on the same accounting tactic.

Other targets have also avoided legal
action. Mr. Cuomo investigated the 2008
bonuses that were paid out by giant
banks just after the bailout, and he con-
sidered bringing a case to try to claw
back some of that money, two people fa-
miliar with the matter said. But ulti-
mately he chose to publicly shame the
companies by releasing their bonus fig-
ures.

Mr. Cuomo took a tough stance on
Bank of America. While the S.E.C. set-
tled its case with Bank of America with-
out charging any executives with
wrongdoing, Mr. Cuomo filed a civil
fraud lawsuit against Kenneth D. Lewis,
the former chief executive, and the
bank’s former chief financial officer.
The suit accuses them of understating
the losses of Merrill Lynch to sharehold-
ers before the deal was approved; the
case is still pending.

Last spring, Mr. Cuomo issued new
mortgage-related subpoenas to eight
large banks. He was interested in
whether the banks had misled the rat-
ings agencies about the quality of the
loans they were bundling and asked
how many workers they had hired from
the ratings agencies. But Mr. Cuomo did
not bring a case on this matter before
leaving office.

Phil Angelides, chairman of the Financial Crisis Inquiry Commission, said a hearing for
the chief of Countrywide Financial was canceled at the request of Republican members. 

A United States attorney dropped an investigation of Angelo Mozilo, former chief execu-
tive of Countrywide Financial, after the S.E.C. settled a civil fraud case against him.
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• By 1992, there had been 1,100 criminal prosecutions of 
individuals involved in “major” S.& L. fraud.

• There were 839 convictions of these individuals.

• In total, the F.B.I. opened 5,490 criminal investigations in this 
area because of referrals from bank regulators.

• The S.E.C. has filed or settled a few high-profile civil suits, including one against 
Goldman Sachs, another against Angelo Mozilo, the former Countrywide chief 
executive, and one against the mortgage company Taylor, Bean & Whitaker.

• The F.D.I.C. has filed a civil suit against Kerry Killinger, the former chief of 
Washington Mutual.

• Justice filed a case against two Bear Stearns executives, but lost in court.

• Justice decided not to pursue cases against Mr. Mozilo of Countrywide or against 
Joseph Cassano, an executive at A.I.G.

• The F.B.I. boasts it has over 3,000 pending investigations of mortgage fraud.

• Regulators and state attorneys general continue to work to try to achieve 
settlements with major banks over questionable foreclosure practices that 
ballooned as the housing market fell.
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A Break for 8 Banks
In July 2008, the staff of the S.E.C. received a 

phone call from Scott G. Alvarez, general coun-
sel at the Federal Reserve in Washington.

The purpose: to discuss an S.E.C. investiga-
tion into improprieties by several of the nation’s 
largest brokerage firms. Their actions had ham-
mered thousands of investors holding the short-
term investments known as auction-rate securi-
ties.

These investments carry interest rates 
that reset regularly, usually weekly, in auctions 
overseen by the brokerage firms that sell them. 
They were popular among investors because 
the interest rates they received were slightly 
higher than what they could earn elsewhere.

For years, companies like UBS and Gold-
man Sachs operated auctions of these securities, 
promoting them as highly liquid investments. 

But by mid-February 2008, as the subprime 
mortgage crisis began to spread, investors 
holding hundreds of billions of dollars of these 
securities could no longer cash them in.

As the S.E.C. investigated these events, sev-
eral of its officials argued that the banks should 
make all investors whole on the securities, ac-
cording to three people with knowledge of the 
negotiations but who were not authorized to 
speak publicly, because banks had marketed 
them as safe investments.

But Mr. Alvarez suggested that the S.E.C. 
soften the proposed terms of the auction-rate 
settlements. His staff followed up with more 
calls to the S.E.C., cautioning that banks might 
run short on capital if they had to pay the many 
billions of dollars needed to make all auction-
rate clients whole, the people briefed on the con-
versations said. The S.E.C. wound up requiring 
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loans,” Mr. Gnaizda recalled. “We fo-
cused on Countrywide because they
were the largest originator in California
and they were the ones with the most
exotic mortgages.”

Mr. Gnaizda suggested many times
that the thrift supervisor tighten its
oversight of the company, he said. He
said he advised Mr. Reich to set up a hot
line for whistle-blowers inside Country-
wide to communicate with regulators. 

“I told John, ‘This is what any police
chief does if he wants to solve a crime,’”
Mr. Gnaizda said in an interview. “John
was uninterested. He told me he was a
good friend of Mozilo’s.” 

In an e-mail message, Mr. Reich said
he did not recall the conversation with
Mr. Gnaizda, and his relationships with
the chief executives of banks overseen
by his agency were strictly profession-
al. “I met with Mr. Mozilo only a few
times, always in a business environ-
ment, and any insinuation of a personal
friendship is simply false,” he wrote.

After the crisis had subsided, another
opportunity to investigate Countrywide
and its executives yielded little. The Fi-
nancial Crisis Inquiry Commission, cre-
ated by Congress to investigate the ori-
gins of the disaster, decided not to make
an in-depth examination of the compa-
ny — though some staff members felt
strongly that it should.

In a January 2010 memo, Brad Bondi
and Martin Biegelman, two assistant di-
rectors of the commission, outlined
their recommendations for investiga-
tive targets and hearings, according to
Tom Krebs, another assistant director
of the commission. Countrywide and
Mr. Mozilo were specifically named; the
memo noted that subprime mortgage
executives like Mr. Mozilo received
hundreds of millions of dollars in com-
pensation even though their companies
collapsed. 

However, the two soon received a
startling message: Countrywide was off
limits. In a staff meeting, deputies to
Phil Angelides, the commission’s chair-
man, said he had told them Country-
wide should not be a target or featured
at any hearing, said Mr. Krebs, who said
he was briefed on that meeting by Mr.
Bondi and Mr. Biegelman shortly after
it occurred. His account has been con-
firmed by two other people with direct
knowledge of the situation.

Mr. Angelides denied that he had said
Countrywide or Mr. Mozilo were off lim-
its. Chris Seefer, the F.C.I.C. official re-
sponsible for the Countrywide investi-
gation, also said Countrywide had not
been given a pass. Mr. Angelides said a
full investigation was done on the com-
pany, including 40 interviews, and that a
hearing was planned for the fall of 2010
to feature Mr. Mozilo. It was canceled
because Republican members of the
commission did not want any more
hearings, he said.

“It got as full a scrub as A.I.G., Citi,
anyone,” Mr. Angelides said of Country-
wide. “If you look at the report, it’s ex-
traordinarily condemnatory.”

An F.B.I. Investigation Fizzles
The Justice Department in Washing-

ton was abuzz in the spring of 2008.
Bear Stearns had collapsed, and some
law enforcement insiders were suggest-
ing an in-depth search for fraud
throughout the mortgage pipeline. 

The F.B.I. had expressed concerns
about mortgage improprieties as early
as 2004. But it was not until four years
later that its officials recommended
closing several investigative programs
to free agents for financial fraud cases,
according to two people briefed on a
study by the bureau. 

The study identified about two dozen
regions where mortgage fraud was be-
lieved rampant, and the bureau’s crimi-
nal division created a plan to investi-
gate major banks and lenders. Robert S.
Mueller III, the director of the F.B.I., ap-
proved the plan, which was described in
a memo sent in spring 2008 to the bu-
reau’s field offices.

“We were focused on the whole gam-
ut: the individuals, the mortgage bro-
kers and the top of the industry,” said
Kenneth W. Kaiser, the former assistant
director of the criminal investigations
unit. “We were looking at the corporate
level.”

Days after the memo was sent, how-
ever, prosecutors at some Justice De-
partment offices began to complain that

shifting agents to mortgage cases would
hurt other investigations, he recalled.
“We got told by the D.O.J. not to shift
those resources,” he said. About a week
later, he said, he was told to send an-
other memo undoing many of the
changes. Some of the extra agents were
not deployed.

A spokesman for the F.B.I., Michael
Kortan, said that a second memo was
sent out that allowed field offices to try
to opt out of some of the changes in the
first memo. Mr. Kaiser’s account of
pushback from the Justice Department
was confirmed by two other people who
were at the F.B.I. in 2008.

Around the same time, the Justice
Department also considered setting up
a financial fraud task force specifically
to scrutinize the mortgage industry.
Such task forces had been crucial to
winning cases against Enron executives
and those who looted savings and loans
in the early 1990s. 

Michael B. Mukasey, a former federal
judge in New York who had been the
head of the Justice Department less
than a year when Bear Stearns fell, dis-
cussed the matter with deputies, three
people briefed on the talks said. He de-
cided against a task force and an-
nounced his decision in June 2008. 

Last year, officials of the Financial
Crisis Inquiry Commission interviewed
Mr. Mukasey. Asked if he was aware of
requests for more resources to be ded-
icated to mortgage fraud, Mr. Mukasey
said he did not recall internal requests.

A spokesman for Mr. Mukasey, who is
now at the law firm Debevoise & Plimp-

ton in New York, said he would not com-
ment beyond his F.C.I.C. testimony. He
had no knowledge of the F.B.I. memo,
his spokesman added.

A year later — with precious time lost
— several lawmakers decided that the
government needed more people track-
ing financial crimes. Congress passed a
bill, providing a $165 million budget in-
crease to the F.B.I. and Justice De-
partment for investigations in this area.
But when lawmakers got around to allo-
cating the budget, only about $30 mil-
lion in new money was provided.

Subsequently, in late 2009, the Justice
Department announced a task force to
focus broadly on financial crimes. But it
received no additional resources. 

A Break for 8 Banks
In July 2008, the staff of the S.E.C. re-

ceived a phone call from Scott G. Alva-
rez, general counsel at the Federal Re-
serve in Washington. 

The purpose: to discuss an S.E.C. in-
vestigation into improprieties by sev-
eral of the nation’s largest brokerage
firms. Their actions had hammered
thousands of investors holding the
short-term investments known as auc-
tion-rate securities.

These investments carry interest
rates that reset regularly, usually week-
ly, in auctions overseen by the bro-
kerage firms that sell them. They were
popular among investors because the
interest rates they received were slight-
ly higher than what they could earn
elsewhere.

For years, companies like UBS and
Goldman Sachs operated auctions of
these securities, promoting them as
highly liquid investments. But by mid-
February 2008, as the subprime mort-
gage crisis began to spread, investors
holding hundreds of billions of dollars of
these securities could no longer cash
them in.

As the S.E.C. investigated these
events, several of its officials argued
that the banks should make all invest-
ors whole on the securities, according to
three people with knowledge of the ne-
gotiations but who were not authorized
to speak publicly, because banks had
marketed them as safe investments.

But Mr. Alvarez suggested that the
S.E.C. soften the proposed terms of the
auction-rate settlements. His staff fol-
lowed up with more calls to the S.E.C.,
cautioning that banks might run short
on capital if they had to pay the many
billions of dollars needed to make all
auction-rate clients whole, the people
briefed on the conversations said. The
S.E.C. wound up requiring eight banks
to pay back only individual investors.
For institutional investors — like pen-
sion funds — that bought the securities,
the S.E.C. told the banks to make only
their “best efforts.” 

This shift eased the pain significantly
at some of the nation’s biggest banks.
For Citigroup, the new terms meant it
had to redeem $7 billion in the securities
for individual investors — but it was off
the hook for about $12 billion owned by
institutions. These institutions have
subsequently recouped some but not all

of their investments. Mr. Alvarez de-
clined to comment, through a spokes-
woman.

An S.E.C. spokesman said: “The pri-
mary consideration was remedying the
alleged wrongdoing and in fashioning
that remedy, the emphasis was placed
on retail investors because they were
suffering the greatest hardship and had
the fewest avenues for redress.”

A similar caution emerged in other
civil cases after the bank bailouts in the
autumn of 2008. The S.E.C.’s investiga-
tions of financial institutions began to
be questioned by its staff and the agen-
cy’s commissioners, who worried that
the settlements might be paid using fed-
eral bailout money.

Four people briefed on the discus-
sions, who spoke anonymously because
they were not authorized to speak pub-
licly, said that in early 2009, the S.E.C.
created a broad policy involving settle-
ments with companies that had re-
ceived taxpayer assistance. In discus-
sions with the Treasury Department,
the agency’s division of enforcement
devised a guideline stating that the fi-
nancial health of those banks should be
taken into account when the agency ne-
gotiated settlements with them.

“This wasn’t a political thing so much
as, ‘We don’t know if it makes sense to
bring a big penalty against a bank that
just got a check from the government,’”
said one of the people briefed on the dis-
cussions. 

The people briefed on the S.E.C.’s set-
tlement policy said that, while it did not
directly affect many settlements, it
slowed down the investigative work on
other cases. A spokesman for the S.E.C.
declined to comment.

Attorney General Moves On
The final chapter still hasn’t been

written about the financial crisis and its
aftermath. One thing has been espe-
cially challenging for regulators and
law enforcement officials: balancing
concerns for the state of the financial
system even as they pursued immense-
ly complicated cases.

The conundrum was especially clear
back in the fall of 2008 when Mr. Geithn-
er visited Mr. Cuomo and discussed
A.I.G. Asked for details about the meet-
ing, a spokesman for Mr. Geithner said:
“As A.I.G.’s largest creditor, the New
York Federal Reserve installed new
management at A.I.G. in the fall of 2008
and directed the new C.E.O. to take
steps to end wasteful spending by the
company in order to protect taxpayers.” 

Mr. Cuomo’s office said, “The attor-
ney general went on to lead the most
aggressive investigation of A.I.G. and
other financial institutions in the na-
tion.” After that meeting, and until he
left to become governor, Mr. Cuomo fo-
cused on the financial crisis, with mixed
success. In late 2010, Mr. Cuomo sued
the accounting firm Ernst & Young, ac-
cusing it of helping its client Lehman
Brothers “engage in massive account-
ing fraud.”

To date, however, no arm of govern-
ment has sued Lehman or any of its ex-
ecutives on the same accounting tactic.

Other targets have also avoided legal
action. Mr. Cuomo investigated the 2008
bonuses that were paid out by giant
banks just after the bailout, and he con-
sidered bringing a case to try to claw
back some of that money, two people fa-
miliar with the matter said. But ulti-
mately he chose to publicly shame the
companies by releasing their bonus fig-
ures.

Mr. Cuomo took a tough stance on
Bank of America. While the S.E.C. set-
tled its case with Bank of America with-
out charging any executives with
wrongdoing, Mr. Cuomo filed a civil
fraud lawsuit against Kenneth D. Lewis,
the former chief executive, and the
bank’s former chief financial officer.
The suit accuses them of understating
the losses of Merrill Lynch to sharehold-
ers before the deal was approved; the
case is still pending.

Last spring, Mr. Cuomo issued new
mortgage-related subpoenas to eight
large banks. He was interested in
whether the banks had misled the rat-
ings agencies about the quality of the
loans they were bundling and asked
how many workers they had hired from
the ratings agencies. But Mr. Cuomo did
not bring a case on this matter before
leaving office.

Phil Angelides, chairman of the Financial Crisis Inquiry Commission, said a hearing for
the chief of Countrywide Financial was canceled at the request of Republican members. 

A United States attorney dropped an investigation of Angelo Mozilo, former chief execu-
tive of Countrywide Financial, after the S.E.C. settled a civil fraud case against him.

JACQUELYN MARTIN/ASSOCIATED PRESS

JAY MALLIN/BLOOMBERG NEWS

• By 1992, there had been 1,100 criminal prosecutions of 
individuals involved in “major” S.& L. fraud.

• There were 839 convictions of these individuals.

• In total, the F.B.I. opened 5,490 criminal investigations in this 
area because of referrals from bank regulators.

• The S.E.C. has filed or settled a few high-profile civil suits, including one against 
Goldman Sachs, another against Angelo Mozilo, the former Countrywide chief 
executive, and one against the mortgage company Taylor, Bean & Whitaker.

• The F.D.I.C. has filed a civil suit against Kerry Killinger, the former chief of 
Washington Mutual.

• Justice filed a case against two Bear Stearns executives, but lost in court.

• Justice decided not to pursue cases against Mr. Mozilo of Countrywide or against 
Joseph Cassano, an executive at A.I.G.

• The F.B.I. boasts it has over 3,000 pending investigations of mortgage fraud.

• Regulators and state attorneys general continue to work to try to achieve 
settlements with major banks over questionable foreclosure practices that 
ballooned as the housing market fell.

RESULTS BY REGULATORS AND PROSECUTORS
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eight banks to pay back only individual inves-
tors. For institutional investors — like pension 
funds — that bought the securities, the S.E.C. 
told the banks to make only their “best efforts.”

This shift eased the pain significantly at 
some of the nation’s biggest banks. For Citi-
group, the new terms meant it had to redeem $7 
billion in the securities for individual investors 
— but it was off the hook for about $12 billion 
owned by institutions. These institutions have 
subsequently recouped some but not all of their 
investments. Mr. Alvarez declined to comment, 
through a spokeswoman.

An S.E.C. spokesman said: “The prima-
ry consideration was remedying the alleged 
wrongdoing and in fashioning that remedy, the 
emphasis was placed on retail investors be-
cause they were suffering the greatest hardship 
and had the fewest avenues for redress.”

A similar caution emerged in other civil cas-
es after the bank bailouts in the autumn of 2008. 
The S.E.C.’s investigations of financial institu-
tions began to be questioned by its staff and the 
agency’s commissioners, who worried that the 
settlements might be paid using federal bailout 
money.

Four people briefed on the discussions, who 
spoke anonymously because they were not au-
thorized to speak publicly, said that in early 
2009, the S.E.C. created a broad policy involving 
settlements with companies that had received 
taxpayer assistance. In discussions with the 
Treasury Department, the agency’s division of 
enforcement devised a guideline stating that 
the financial health of those banks should be 
taken into account when the agency negotiated 
settlements with them.

“This wasn’t a political thing so much as, 
‘We don’t know if it makes sense to bring a big 
penalty against a bank that just got a check 
from the government,’ ” said one of the people 
briefed on the discussions.

The people briefed on the S.E.C.’s settle-
ment policy said that, while it did not directly 
affect many settlements, it slowed down the in-
vestigative work on other cases. A spokesman 
for the S.E.C. declined to comment.

Attorney General Moves On
The final chapter still hasn’t been written 

about the financial crisis and its aftermath. One 
thing has been especially challenging for regu-

lators and law enforcement officials: balancing 
concerns for the state of the financial system 
even as they pursued immensely complicated 
cases.

The conundrum was especially clear back 
in the fall of 2008 when Mr. Geithner visited 
Mr. Cuomo and discussed A.I.G. Asked for de-
tails about the meeting, a spokesman for Mr. 
Geithner said: “As A.I.G.’s largest creditor, the 
New York Federal Reserve installed new man-
agement at A.I.G. in the fall of 2008 and direct-
ed the new C.E.O. to take steps to end wasteful 
spending by the company in order to protect 
taxpayers.”

Mr. Cuomo’s office said, “The attorney gen-
eral went on to lead the most aggressive inves-
tigation of A.I.G. and other financial institutions 
in the nation.” After that meeting, and until he 
left to become governor, Mr. Cuomo focused on 
the financial crisis, with mixed success. In late 
2010, Mr. Cuomo sued the accounting firm Ernst 
& Young, accusing it of helping its client Lehman 
Brothers “engage in massive accounting fraud.”

To date, however, no arm of government 
has sued Lehman or any of its executives on the 
same accounting tactic.

Other targets have also avoided legal ac-
tion. Mr. Cuomo investigated the 2008 bonuses 
that were paid out by giant banks just after the 
bailout, and he considered bringing a case to 
try to claw back some of that money, two people 
familiar with the matter said. But ultimately he 
chose to publicly shame the companies by re-
leasing their bonus figures.

Mr. Cuomo took a tough stance on Bank of 
America. While the S.E.C. settled its case with 
Bank of America without charging any execu-
tives with wrongdoing, Mr. Cuomo filed a civil 
fraud lawsuit against Kenneth D. Lewis, the 
former chief executive, and the bank’s former 
chief financial officer. The suit accuses them 
of understating the losses of Merrill Lynch to 
shareholders before the deal was approved; the 
case is still pending.

Last spring, Mr. Cuomo issued new mort-
gage-related subpoenas to eight large banks. 
He was interested in whether the banks had 
misled the ratings agencies about the quality 
of the loans they were bundling and asked how 
many workers they had hired from the ratings 
agencies. But Mr. Cuomo did not bring a case on 
this matter before leaving office.
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A Chef Who Never Stops

By ADAM NAGOURNEY

HOLLYWOOD — It is tucked
in a storefront a block from the
Walk of Fame, walking distance
from the annual Academy
Awards ceremonies, and steps
from the hubbub of tourists,
hucksters and celebrity hunters
that is Hollywood: a Papaya King
hot dog stand, in all its garish yel-
low and orange glory, selling hot
dogs imported straight from the
Bronx.

This symbol of New York land-
ed last week in the heart of Holly-
wood, with a cluster of balloons
and a cheeky billboard campaign
that includes an off-color joke
about a casting couch. (Another
Papaya billboard reads: “We’re
100 percent natural. But we think
we’ll fit in L.A. just fine.”) 

Not only is this the first time in
its 80-year history that Papaya

King has looked to the West
Coast, it has also chosen as its
first target a city that might be as
crazy and competitive about food
— and hot dogs — as New York.
Indeed, even at 1:10 on Monday
morning, a long line of people
was spotted at Pink’s Hot Dogs
on La Brea Avenue, waiting pa-
tiently for one of this city’s more
celebrated hot dogs.

Does Los Angeles really need
this New York interloper?

“That is so funny. I was just
about to tweet that there’s al-
ready a line out the door there,”

Evan Kleiman, a Los Angeles
restaurateur, cookbook author
and host of a food show on public
radio, wrote in response to an
e-mail Friday morning about the
new dog on the block.

Papaya King is hardly the first
New York restaurant that has
tried to expand here. What is a
little unsettling to people proud
and protective of this city’s gas-
tronomic accomplishments is
that this is the latest incursion by
a fast-food franchise from the
other side of the country. Five
Guys, ever expanding, was al-
ready taking a run at Southern
California, where the famous In-
N-Out Burger was founded. 

If the first week is any judge,
Papaya King is on to something
here: people were lined up Wil-
cox Avenue to place an order on
Friday, though they seemed as
much drawn by the New York 

A New York Dog Makes Its Hollywood Debut

Continued on Page A3

By LOUISE STORY 
and GRETCHEN MORGENSON

At the height of the housing
boom, the 26th floor of Goldman
Sachs’s former headquarters on
Broad Street in Lower Manhat-
tan was the nerve center of Gold-
man’s fast-growing mortgage
trading business. 

Hundreds of employees
worked closely in teams, devising
mortgage-based securities — bil-
lions of dollars’ worth — that
were examined by lawyers, ap-
proved by management, then
sold to investors like hedge
funds, commercial banks and in-
surance companies.

At one trading desk sat Fabrice
Tourre, a midlevel 28-year-old
Frenchman who was little known
not just outside Goldman but
even inside the firm. That
changed three years later, in
2010, when he achieved the dubi-
ous distinction of becoming the
only individual at Goldman and
across Wall Street sued by the
Securities and Exchange Com-
mission for helping to sell a mort-
gage-securities investment, in
one of the hundreds of mortgage
deals created during the bubble
years.

How Mr. Tourre alone came to
be the face of mortgage-securi-
ties fraud has raised questions
among former prosecutors and
Congressional officials about how
aggressive and thorough the gov-
ernment’s investigations have

been into Wall Street’s role in the
mortgage crisis. 

Across the industry, “it’s im-
possible that only one person was
involved with fraudulent activi-
ties in connection to the sales of
these mortgage securities,” said
G. Oliver Koppell, a New York at-
torney general in the 1990s and
now a New York City councilman.

In the fall of 2009, when Mr.
Tourre learned that he had be-
come a target of investigators for

helping to sell a mortgage securi-
ty called Abacus, he protested
that he had not acted alone.

That fall, his lawyers drafted
private responses to the S.E.C.,
maintaining that Mr. Tourre was
part of a “collaborative effort” at
Goldman, according to docu-
ments obtained by The New York
Times. The lawyer added that the
commission’s view of his role
“would have Mr. Tourre engaged 

S.E.C. Case Stands Out Because It Stands Alone

ANDREW HARRER/BLOOMBERG NEWS

In April 2010, Fabrice Tourre waited to testify before a Senate
Homeland Security and Governmental Affairs subcommittee.

Continued on Page A16

By JACKIE CALMES

WASHINGTON — The House
on Tuesday overwhelmingly re-
jected a measure to increase the
government’s debt limit, acting
on a vote staged by Republican
leaders to pressure President
Obama to agree to deep spending
cuts.

Republicans brought up the
measure, which was defeated 318
to 97, to show the lack of support
in the House for raising the $14.3
trillion debt ceiling without con-
crete steps to rein in chronic
budget deficits.

The preordained outcome fol-
lowed several acts of odd political
theater on the House floor: Re-
publicans urged the defeat of
their own measure, while Demo-
crats — who not long ago were
seeking just such a vote to raise
the debt ceiling without attaching
spending cuts — assailed Repub-
licans for bringing it up, saying
its certain defeat might unnerve
the financial markets.

Just in case, Republican lead-
ers scheduled the vote for after
the stock market’s close, and in
the preceding days called Wall
Street executives to assure them
that the vote was just for show, to
show Mr. Obama that he would
have to make concessions in
budget negotiations if a debt-lim-
it increase is to pass Congress. 

“This vote, based on legislation
I’ve introduced, will and must
fail,” said Representative Dave
Camp, Republican of Michigan
and chairman of the Ways and
Means Committee.

Representative Chris Van Hol-
len of Maryland, the senior Dem-
ocrat on the Budget Committee,
objected. “This is a political
stunt,” he said.

Voting against the measure
were 236 Republicans and 82
Democrats. No Republicans vot-
ed in favor. 

The showdown over the issue
is likely to continue well into the
summer, with consequences for 

PRESSING OBAMA,
HOUSE BARS RISE
FOR DEBT CEILING 

REJECTED IN 318-97 VOTE 

G.O.P. Stages Action in 
Bid to Build Support

for Spending Cut
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By MICHAEL COOPER

The deadly tornadoes and
widespread flooding that have
left a trail of death and destruc-
tion throughout the South and the
Midwest have also disrupted doz-
ens of local economies just as the
unsteady recovery seemed to be
finding a foothold. 

But a new phase is slowly be-
ginning in some hard-hit areas:
reconstruction, which past disas-
ters show is typically accompa-
nied by a burst of new, and differ-
ent, economic activity. There is
no silver lining to a funnel cloud,
as anyone who survived the tor-
nadoes can attest, but recon-
struction can help rebuild local
economies as well as neighbor-
hoods.

More than a tenth of the busi-
nesses in Tuscaloosa, Ala., were
badly damaged or destroyed in
April when a tornado swept
across a 5.9-mile stretch of the
city, and nearly 6,000 Alabamians
have filed storm-related claims
for unemployment benefits. 

An even deadlier tornado laid
waste to roughly a quarter of the
businesses in Joplin, Mo., on May
22, wiping out some of the big-
box stores the city relies on heav-
ily for sales tax receipts. The
flooding Mississippi River closed
all nine riverboat casinos in Tu-
nica, Miss., this spring, leaving
4,600 hotel rooms empty for
weeks and depriving the county
of so much tax revenue that it
had to reduce its workers’ hours.

But there are already stirrings
of economic activity. Home De-
pot, whose store in Joplin was de-
stroyed, began selling lumber 

Reconstruction
Lifts Economy
After Disasters

New Jobs Are Created 
to Erase the Rubble 
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By MOSI SECRET

With New York City’s shelter
population near all-time highs,
the Bloomberg administration is
on the verge of ending its signa-
ture housing program for home-
less families, saying the pro-
gram’s generosity might have
contributed to the problem.

The program, called Advan-
tage, started in 2007 and offers
subsidies for up to two years to
help people in shelters afford
their own apartments, provided
they work or take part in job
training. But several months ago,
the administration warned that if
the state followed through with
its plan to stop its financial sup-
port, the city could not afford to
maintain the program and would
cut off aid even to those already
participating.

After those warnings, the num-
ber of applicants to enter shelters
dropped by 17 percent, evidence,
the city said, that the program
might have enticed some people
to leave their homes for the 

City Sees End
To Rental Aid

For Homeless
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Supporters of Turkey’s governing Justice and Development Party shouted slogans at an election rally in Istanbul on Monday.

By ANTHONY SHADID

BURSA, Turkey — The cries
tumbled from a balcony as Prime
Minister Recep Tayyip Erdogan
swaggered down the campaign
trail in this picturesque industrial
city and former Ottoman capital.
“Papa Tayyip!” went the refrain,
drawing a wry smile from the
man himself.

The words may have lacked
the weight of “Father of the
Turks,” the title given Mustafa
Kemal Ataturk after he estab-
lished modern Turkey in 1923.
But it said much about Mr. Erdo-
gan — arrogant and populist to
detractors, charismatic and vi-
sionary to supporters — who will

soon enter his second decade as
leader of a country he has helped
transform.

As Turkey heads to an election
on June 12 — the size of Mr. Erdo-
gan’s majority the only question
— the country faces an Arab
Spring, which took it by surprise;
ambitions that stretch beyond its
means; and growing fears that
Mr. Erdogan’s eight years in of-
fice have decisively shifted pow-
er from the old secular elite and
toward his party and the mer-
chant class, migrants and down-
trodden that it courts.

But even his critics acknowl-
edge that this country of 79 mil-
lion is a far different place from
the one he inherited, emerging as
a decisive power in a region long

dominated by the United States. 
Though Turkey is still dogged

by unemployment, its businesses
are booming. In foreign policy, it
is acting like the heir of the Otto-
man Empire that preceded it,
building relationships with Iran
and Arab neighbors at the ex-
pense of Israel. 

And in age-old questions of
identities that have haunted the
country — Kurdish and Turkish,
secular and religious — the party
has governed at a time when
those divisions seem less pro-
nounced and possibly less rele-
vant to a modernizing country.

The electoral power in Turkey
is Mr. Erdogan’s Justice and De-
velopment Party, known by its
Turkish acronym AK, as it has
been since it won its first election
in 2002. But the undisputed force
in the country is Mr. Erdogan
(pronounced ERR-doh-ahn), a 57-
year-old former mayor of Istan-
bul, semiprofessional soccer
player and favorite son of Kacim-
pasha, a neighborhood known for
its tough and outspoken men
(and women, too, some say).

While polls suggest that his
party wins its votes through a
campaign message that casts its
leaders as modernizers, populists
and devout custodians of the 

Leader Transcends Complex Politics of Turkey
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AT the height of the housing boom, the 
26th floor of Goldman Sachs’s former 
headquarters on Broad Street in Lower 

Manhattan was the nerve center of Goldman’s 
fast-growing mortgage trading business.

Hundreds of employees worked closely in 
teams, devising mortgage-based securities — 
billions of dollars’ worth — that were examined 
by lawyers, approved by management, then 
sold to investors like hedge funds, commercial 
banks and insurance companies.

At one trading desk sat Fabrice Tourre, a 
midlevel 28-year-old Frenchman who was little 
known not just outside Goldman but even in-
side the firm. That changed three years later, 
in 2010, when he achieved the dubious distinc-

tion of becoming the only individual at Goldman 
and across Wall Street sued by the Securities 
and Exchange Commission for helping to sell 
a mortgage-securities investment, in one of the 
hundreds of mortgage deals created during the 
bubble years.

How Mr. Tourre alone came to be the face of 
mortgage-securities fraud has raised questions 
among former prosecutors and Congressional 
officials about how aggressive and thorough 
the government’s investigations have been into 
Wall Street’s role in the mortgage crisis.

Across the industry, “it’s impossible that 
only one person was involved with fraudulent 
activities in connection to the sales of these 
mortgage securities,” said G. Oliver Koppell, 

a New York attorney general in the 
1990s and now a New York City coun-
cilman.

In the fall of 2009, when Mr. Tourre 
learned that he had become a target 
of investigators for helping to sell a 
mortgage security called Abacus, he 
protested that he had not acted alone.

That fall, his lawyers drafted pri-
vate responses to the S.E.C., main-
taining that Mr. Tourre was part of a 
“collaborative effort” at Goldman, ac-
cording to documents obtained by The 
New York Times. The lawyer added 
that the commission’s view of his role 
“would have Mr. Tourre engaged in a 
grand deception of practically every-
one” involved in the mortgage deal.

Indeed, numerous other col-
leagues also worked on that mortgage 
security. And that deal was just one of 
nearly two dozen similar deals total-
ing $10.9 billion that Goldman devised 
from 2004 to 2007 — which in turn were 
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By ADAM NAGOURNEY

HOLLYWOOD — It is tucked
in a storefront a block from the
Walk of Fame, walking distance
from the annual Academy
Awards ceremonies, and steps
from the hubbub of tourists,
hucksters and celebrity hunters
that is Hollywood: a Papaya King
hot dog stand, in all its garish yel-
low and orange glory, selling hot
dogs imported straight from the
Bronx.

This symbol of New York land-
ed last week in the heart of Holly-
wood, with a cluster of balloons
and a cheeky billboard campaign
that includes an off-color joke
about a casting couch. (Another
Papaya billboard reads: “We’re
100 percent natural. But we think
we’ll fit in L.A. just fine.”) 

Not only is this the first time in
its 80-year history that Papaya

King has looked to the West
Coast, it has also chosen as its
first target a city that might be as
crazy and competitive about food
— and hot dogs — as New York.
Indeed, even at 1:10 on Monday
morning, a long line of people
was spotted at Pink’s Hot Dogs
on La Brea Avenue, waiting pa-
tiently for one of this city’s more
celebrated hot dogs.

Does Los Angeles really need
this New York interloper?

“That is so funny. I was just
about to tweet that there’s al-
ready a line out the door there,”

Evan Kleiman, a Los Angeles
restaurateur, cookbook author
and host of a food show on public
radio, wrote in response to an
e-mail Friday morning about the
new dog on the block.

Papaya King is hardly the first
New York restaurant that has
tried to expand here. What is a
little unsettling to people proud
and protective of this city’s gas-
tronomic accomplishments is
that this is the latest incursion by
a fast-food franchise from the
other side of the country. Five
Guys, ever expanding, was al-
ready taking a run at Southern
California, where the famous In-
N-Out Burger was founded. 

If the first week is any judge,
Papaya King is on to something
here: people were lined up Wil-
cox Avenue to place an order on
Friday, though they seemed as
much drawn by the New York 

A New York Dog Makes Its Hollywood Debut

Continued on Page A3

By LOUISE STORY 
and GRETCHEN MORGENSON

At the height of the housing
boom, the 26th floor of Goldman
Sachs’s former headquarters on
Broad Street in Lower Manhat-
tan was the nerve center of Gold-
man’s fast-growing mortgage
trading business. 

Hundreds of employees
worked closely in teams, devising
mortgage-based securities — bil-
lions of dollars’ worth — that
were examined by lawyers, ap-
proved by management, then
sold to investors like hedge
funds, commercial banks and in-
surance companies.

At one trading desk sat Fabrice
Tourre, a midlevel 28-year-old
Frenchman who was little known
not just outside Goldman but
even inside the firm. That
changed three years later, in
2010, when he achieved the dubi-
ous distinction of becoming the
only individual at Goldman and
across Wall Street sued by the
Securities and Exchange Com-
mission for helping to sell a mort-
gage-securities investment, in
one of the hundreds of mortgage
deals created during the bubble
years.

How Mr. Tourre alone came to
be the face of mortgage-securi-
ties fraud has raised questions
among former prosecutors and
Congressional officials about how
aggressive and thorough the gov-
ernment’s investigations have

been into Wall Street’s role in the
mortgage crisis. 

Across the industry, “it’s im-
possible that only one person was
involved with fraudulent activi-
ties in connection to the sales of
these mortgage securities,” said
G. Oliver Koppell, a New York at-
torney general in the 1990s and
now a New York City councilman.

In the fall of 2009, when Mr.
Tourre learned that he had be-
come a target of investigators for

helping to sell a mortgage securi-
ty called Abacus, he protested
that he had not acted alone.

That fall, his lawyers drafted
private responses to the S.E.C.,
maintaining that Mr. Tourre was
part of a “collaborative effort” at
Goldman, according to docu-
ments obtained by The New York
Times. The lawyer added that the
commission’s view of his role
“would have Mr. Tourre engaged 

S.E.C. Case Stands Out Because It Stands Alone
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In April 2010, Fabrice Tourre waited to testify before a Senate
Homeland Security and Governmental Affairs subcommittee.
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By JACKIE CALMES

WASHINGTON — The House
on Tuesday overwhelmingly re-
jected a measure to increase the
government’s debt limit, acting
on a vote staged by Republican
leaders to pressure President
Obama to agree to deep spending
cuts.

Republicans brought up the
measure, which was defeated 318
to 97, to show the lack of support
in the House for raising the $14.3
trillion debt ceiling without con-
crete steps to rein in chronic
budget deficits.

The preordained outcome fol-
lowed several acts of odd political
theater on the House floor: Re-
publicans urged the defeat of
their own measure, while Demo-
crats — who not long ago were
seeking just such a vote to raise
the debt ceiling without attaching
spending cuts — assailed Repub-
licans for bringing it up, saying
its certain defeat might unnerve
the financial markets.

Just in case, Republican lead-
ers scheduled the vote for after
the stock market’s close, and in
the preceding days called Wall
Street executives to assure them
that the vote was just for show, to
show Mr. Obama that he would
have to make concessions in
budget negotiations if a debt-lim-
it increase is to pass Congress. 

“This vote, based on legislation
I’ve introduced, will and must
fail,” said Representative Dave
Camp, Republican of Michigan
and chairman of the Ways and
Means Committee.

Representative Chris Van Hol-
len of Maryland, the senior Dem-
ocrat on the Budget Committee,
objected. “This is a political
stunt,” he said.

Voting against the measure
were 236 Republicans and 82
Democrats. No Republicans vot-
ed in favor. 

The showdown over the issue
is likely to continue well into the
summer, with consequences for 
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REJECTED IN 318-97 VOTE 

G.O.P. Stages Action in 
Bid to Build Support

for Spending Cut
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By MICHAEL COOPER

The deadly tornadoes and
widespread flooding that have
left a trail of death and destruc-
tion throughout the South and the
Midwest have also disrupted doz-
ens of local economies just as the
unsteady recovery seemed to be
finding a foothold. 

But a new phase is slowly be-
ginning in some hard-hit areas:
reconstruction, which past disas-
ters show is typically accompa-
nied by a burst of new, and differ-
ent, economic activity. There is
no silver lining to a funnel cloud,
as anyone who survived the tor-
nadoes can attest, but recon-
struction can help rebuild local
economies as well as neighbor-
hoods.

More than a tenth of the busi-
nesses in Tuscaloosa, Ala., were
badly damaged or destroyed in
April when a tornado swept
across a 5.9-mile stretch of the
city, and nearly 6,000 Alabamians
have filed storm-related claims
for unemployment benefits. 

An even deadlier tornado laid
waste to roughly a quarter of the
businesses in Joplin, Mo., on May
22, wiping out some of the big-
box stores the city relies on heav-
ily for sales tax receipts. The
flooding Mississippi River closed
all nine riverboat casinos in Tu-
nica, Miss., this spring, leaving
4,600 hotel rooms empty for
weeks and depriving the county
of so much tax revenue that it
had to reduce its workers’ hours.

But there are already stirrings
of economic activity. Home De-
pot, whose store in Joplin was de-
stroyed, began selling lumber 
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to Erase the Rubble 
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By MOSI SECRET

With New York City’s shelter
population near all-time highs,
the Bloomberg administration is
on the verge of ending its signa-
ture housing program for home-
less families, saying the pro-
gram’s generosity might have
contributed to the problem.

The program, called Advan-
tage, started in 2007 and offers
subsidies for up to two years to
help people in shelters afford
their own apartments, provided
they work or take part in job
training. But several months ago,
the administration warned that if
the state followed through with
its plan to stop its financial sup-
port, the city could not afford to
maintain the program and would
cut off aid even to those already
participating.

After those warnings, the num-
ber of applicants to enter shelters
dropped by 17 percent, evidence,
the city said, that the program
might have enticed some people
to leave their homes for the 
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Supporters of Turkey’s governing Justice and Development Party shouted slogans at an election rally in Istanbul on Monday.

By ANTHONY SHADID

BURSA, Turkey — The cries
tumbled from a balcony as Prime
Minister Recep Tayyip Erdogan
swaggered down the campaign
trail in this picturesque industrial
city and former Ottoman capital.
“Papa Tayyip!” went the refrain,
drawing a wry smile from the
man himself.

The words may have lacked
the weight of “Father of the
Turks,” the title given Mustafa
Kemal Ataturk after he estab-
lished modern Turkey in 1923.
But it said much about Mr. Erdo-
gan — arrogant and populist to
detractors, charismatic and vi-
sionary to supporters — who will

soon enter his second decade as
leader of a country he has helped
transform.

As Turkey heads to an election
on June 12 — the size of Mr. Erdo-
gan’s majority the only question
— the country faces an Arab
Spring, which took it by surprise;
ambitions that stretch beyond its
means; and growing fears that
Mr. Erdogan’s eight years in of-
fice have decisively shifted pow-
er from the old secular elite and
toward his party and the mer-
chant class, migrants and down-
trodden that it courts.

But even his critics acknowl-
edge that this country of 79 mil-
lion is a far different place from
the one he inherited, emerging as
a decisive power in a region long

dominated by the United States. 
Though Turkey is still dogged

by unemployment, its businesses
are booming. In foreign policy, it
is acting like the heir of the Otto-
man Empire that preceded it,
building relationships with Iran
and Arab neighbors at the ex-
pense of Israel. 

And in age-old questions of
identities that have haunted the
country — Kurdish and Turkish,
secular and religious — the party
has governed at a time when
those divisions seem less pro-
nounced and possibly less rele-
vant to a modernizing country.

The electoral power in Turkey
is Mr. Erdogan’s Justice and De-
velopment Party, known by its
Turkish acronym AK, as it has
been since it won its first election
in 2002. But the undisputed force
in the country is Mr. Erdogan
(pronounced ERR-doh-ahn), a 57-
year-old former mayor of Istan-
bul, semiprofessional soccer
player and favorite son of Kacim-
pasha, a neighborhood known for
its tough and outspoken men
(and women, too, some say).

While polls suggest that his
party wins its votes through a
campaign message that casts its
leaders as modernizers, populists
and devout custodians of the 
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A well-known Pakistani journalist was
found beaten to death after being ab-
ducted in the capital over the weekend
and receiving repeated threats from the
country’s premier spy agency. PAGE A4

Pakistani Reporter Found Dead

Ratko Mladic, the war crimes suspect
who was captured last week in Serbia,
was handed over to authorities at The
Hague after his extradition appeal was
denied. PAGE A10
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Mladic Extradited for Trial

An international health panel says cell-
phones are “possibly carcinogenic,’’ a
designation held by 240 other agents, in-
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Data showed that home prices in 20
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A Chef Who Never Stops

By ADAM NAGOURNEY

HOLLYWOOD — It is tucked
in a storefront a block from the
Walk of Fame, walking distance
from the annual Academy
Awards ceremonies, and steps
from the hubbub of tourists,
hucksters and celebrity hunters
that is Hollywood: a Papaya King
hot dog stand, in all its garish yel-
low and orange glory, selling hot
dogs imported straight from the
Bronx.

This symbol of New York land-
ed last week in the heart of Holly-
wood, with a cluster of balloons
and a cheeky billboard campaign
that includes an off-color joke
about a casting couch. (Another
Papaya billboard reads: “We’re
100 percent natural. But we think
we’ll fit in L.A. just fine.”) 

Not only is this the first time in
its 80-year history that Papaya

King has looked to the West
Coast, it has also chosen as its
first target a city that might be as
crazy and competitive about food
— and hot dogs — as New York.
Indeed, even at 1:10 on Monday
morning, a long line of people
was spotted at Pink’s Hot Dogs
on La Brea Avenue, waiting pa-
tiently for one of this city’s more
celebrated hot dogs.

Does Los Angeles really need
this New York interloper?

“That is so funny. I was just
about to tweet that there’s al-
ready a line out the door there,”

Evan Kleiman, a Los Angeles
restaurateur, cookbook author
and host of a food show on public
radio, wrote in response to an
e-mail Friday morning about the
new dog on the block.

Papaya King is hardly the first
New York restaurant that has
tried to expand here. What is a
little unsettling to people proud
and protective of this city’s gas-
tronomic accomplishments is
that this is the latest incursion by
a fast-food franchise from the
other side of the country. Five
Guys, ever expanding, was al-
ready taking a run at Southern
California, where the famous In-
N-Out Burger was founded. 

If the first week is any judge,
Papaya King is on to something
here: people were lined up Wil-
cox Avenue to place an order on
Friday, though they seemed as
much drawn by the New York 

A New York Dog Makes Its Hollywood Debut
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By LOUISE STORY 
and GRETCHEN MORGENSON

At the height of the housing
boom, the 26th floor of Goldman
Sachs’s former headquarters on
Broad Street in Lower Manhat-
tan was the nerve center of Gold-
man’s fast-growing mortgage
trading business. 

Hundreds of employees
worked closely in teams, devising
mortgage-based securities — bil-
lions of dollars’ worth — that
were examined by lawyers, ap-
proved by management, then
sold to investors like hedge
funds, commercial banks and in-
surance companies.

At one trading desk sat Fabrice
Tourre, a midlevel 28-year-old
Frenchman who was little known
not just outside Goldman but
even inside the firm. That
changed three years later, in
2010, when he achieved the dubi-
ous distinction of becoming the
only individual at Goldman and
across Wall Street sued by the
Securities and Exchange Com-
mission for helping to sell a mort-
gage-securities investment, in
one of the hundreds of mortgage
deals created during the bubble
years.

How Mr. Tourre alone came to
be the face of mortgage-securi-
ties fraud has raised questions
among former prosecutors and
Congressional officials about how
aggressive and thorough the gov-
ernment’s investigations have

been into Wall Street’s role in the
mortgage crisis. 

Across the industry, “it’s im-
possible that only one person was
involved with fraudulent activi-
ties in connection to the sales of
these mortgage securities,” said
G. Oliver Koppell, a New York at-
torney general in the 1990s and
now a New York City councilman.

In the fall of 2009, when Mr.
Tourre learned that he had be-
come a target of investigators for

helping to sell a mortgage securi-
ty called Abacus, he protested
that he had not acted alone.

That fall, his lawyers drafted
private responses to the S.E.C.,
maintaining that Mr. Tourre was
part of a “collaborative effort” at
Goldman, according to docu-
ments obtained by The New York
Times. The lawyer added that the
commission’s view of his role
“would have Mr. Tourre engaged 

S.E.C. Case Stands Out Because It Stands Alone
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In April 2010, Fabrice Tourre waited to testify before a Senate
Homeland Security and Governmental Affairs subcommittee.
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By JACKIE CALMES

WASHINGTON — The House
on Tuesday overwhelmingly re-
jected a measure to increase the
government’s debt limit, acting
on a vote staged by Republican
leaders to pressure President
Obama to agree to deep spending
cuts.

Republicans brought up the
measure, which was defeated 318
to 97, to show the lack of support
in the House for raising the $14.3
trillion debt ceiling without con-
crete steps to rein in chronic
budget deficits.

The preordained outcome fol-
lowed several acts of odd political
theater on the House floor: Re-
publicans urged the defeat of
their own measure, while Demo-
crats — who not long ago were
seeking just such a vote to raise
the debt ceiling without attaching
spending cuts — assailed Repub-
licans for bringing it up, saying
its certain defeat might unnerve
the financial markets.

Just in case, Republican lead-
ers scheduled the vote for after
the stock market’s close, and in
the preceding days called Wall
Street executives to assure them
that the vote was just for show, to
show Mr. Obama that he would
have to make concessions in
budget negotiations if a debt-lim-
it increase is to pass Congress. 

“This vote, based on legislation
I’ve introduced, will and must
fail,” said Representative Dave
Camp, Republican of Michigan
and chairman of the Ways and
Means Committee.

Representative Chris Van Hol-
len of Maryland, the senior Dem-
ocrat on the Budget Committee,
objected. “This is a political
stunt,” he said.

Voting against the measure
were 236 Republicans and 82
Democrats. No Republicans vot-
ed in favor. 

The showdown over the issue
is likely to continue well into the
summer, with consequences for 
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G.O.P. Stages Action in 
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By MICHAEL COOPER

The deadly tornadoes and
widespread flooding that have
left a trail of death and destruc-
tion throughout the South and the
Midwest have also disrupted doz-
ens of local economies just as the
unsteady recovery seemed to be
finding a foothold. 

But a new phase is slowly be-
ginning in some hard-hit areas:
reconstruction, which past disas-
ters show is typically accompa-
nied by a burst of new, and differ-
ent, economic activity. There is
no silver lining to a funnel cloud,
as anyone who survived the tor-
nadoes can attest, but recon-
struction can help rebuild local
economies as well as neighbor-
hoods.

More than a tenth of the busi-
nesses in Tuscaloosa, Ala., were
badly damaged or destroyed in
April when a tornado swept
across a 5.9-mile stretch of the
city, and nearly 6,000 Alabamians
have filed storm-related claims
for unemployment benefits. 

An even deadlier tornado laid
waste to roughly a quarter of the
businesses in Joplin, Mo., on May
22, wiping out some of the big-
box stores the city relies on heav-
ily for sales tax receipts. The
flooding Mississippi River closed
all nine riverboat casinos in Tu-
nica, Miss., this spring, leaving
4,600 hotel rooms empty for
weeks and depriving the county
of so much tax revenue that it
had to reduce its workers’ hours.

But there are already stirrings
of economic activity. Home De-
pot, whose store in Joplin was de-
stroyed, began selling lumber 
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By MOSI SECRET

With New York City’s shelter
population near all-time highs,
the Bloomberg administration is
on the verge of ending its signa-
ture housing program for home-
less families, saying the pro-
gram’s generosity might have
contributed to the problem.

The program, called Advan-
tage, started in 2007 and offers
subsidies for up to two years to
help people in shelters afford
their own apartments, provided
they work or take part in job
training. But several months ago,
the administration warned that if
the state followed through with
its plan to stop its financial sup-
port, the city could not afford to
maintain the program and would
cut off aid even to those already
participating.

After those warnings, the num-
ber of applicants to enter shelters
dropped by 17 percent, evidence,
the city said, that the program
might have enticed some people
to leave their homes for the 
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Supporters of Turkey’s governing Justice and Development Party shouted slogans at an election rally in Istanbul on Monday.

By ANTHONY SHADID

BURSA, Turkey — The cries
tumbled from a balcony as Prime
Minister Recep Tayyip Erdogan
swaggered down the campaign
trail in this picturesque industrial
city and former Ottoman capital.
“Papa Tayyip!” went the refrain,
drawing a wry smile from the
man himself.

The words may have lacked
the weight of “Father of the
Turks,” the title given Mustafa
Kemal Ataturk after he estab-
lished modern Turkey in 1923.
But it said much about Mr. Erdo-
gan — arrogant and populist to
detractors, charismatic and vi-
sionary to supporters — who will

soon enter his second decade as
leader of a country he has helped
transform.

As Turkey heads to an election
on June 12 — the size of Mr. Erdo-
gan’s majority the only question
— the country faces an Arab
Spring, which took it by surprise;
ambitions that stretch beyond its
means; and growing fears that
Mr. Erdogan’s eight years in of-
fice have decisively shifted pow-
er from the old secular elite and
toward his party and the mer-
chant class, migrants and down-
trodden that it courts.

But even his critics acknowl-
edge that this country of 79 mil-
lion is a far different place from
the one he inherited, emerging as
a decisive power in a region long

dominated by the United States. 
Though Turkey is still dogged

by unemployment, its businesses
are booming. In foreign policy, it
is acting like the heir of the Otto-
man Empire that preceded it,
building relationships with Iran
and Arab neighbors at the ex-
pense of Israel. 

And in age-old questions of
identities that have haunted the
country — Kurdish and Turkish,
secular and religious — the party
has governed at a time when
those divisions seem less pro-
nounced and possibly less rele-
vant to a modernizing country.

The electoral power in Turkey
is Mr. Erdogan’s Justice and De-
velopment Party, known by its
Turkish acronym AK, as it has
been since it won its first election
in 2002. But the undisputed force
in the country is Mr. Erdogan
(pronounced ERR-doh-ahn), a 57-
year-old former mayor of Istan-
bul, semiprofessional soccer
player and favorite son of Kacim-
pasha, a neighborhood known for
its tough and outspoken men
(and women, too, some say).

While polls suggest that his
party wins its votes through a
campaign message that casts its
leaders as modernizers, populists
and devout custodians of the 
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LeBron James scored 24 points as the
free-agent union known as the Miami
Heat pulled
away in the sec-
ond half to de-
feat the Dallas
Mavericks, 92-
84, in the first
game of the
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similar to more than $100 billion of such secu-
rities deals created by other Wall Street firms 
during that period.

While Goldman paid $550 million last year 
to settle accusations that it had misled investors 
who bought the Abacus mortgage security, no 
other individuals at the bank have been named. 
Now, however, as criticism has grown about the 
lack of cases brought by regulators, the scope of 
the inquiries appears to be widening. The Unit-
ed States attorney general, Eric H. Holder Jr., 
has said publicly that his lawyers were review-
ing possible charges against other Goldman of-
ficials in the wake of a Senate investigation that 
produced reams of documents detailing other 
questionable decisions that were made in the 
firm’s mortgage unit.

The Senate inquiry was one of several in 
the past three years. These investigations by 
Congressional leaders and bankruptcy trustees 
— into the likes of Washington Mutual, Lehman 
Brothers and the ratings agencies — were un-
dertaken largely to understand what had gone 
wrong in the crisis, rather than for law enforce-

ment. Yet they uncovered 
evidence that could be a road 
map for federal officials as 

they decide whether to bring civil and criminal 
cases.

One person who already has come under 
investigation is Jonathan M. Egol. A senior 
trader at Goldman who worked closely with Mr. 
Tourre, he had a negative view on the housing 
market early on, and took a lead role in creating 
mortgage securities like Abacus that enabled 
Goldman and certain clients to place bets that 
proved profitable when the housing market col-
lapsed.

Last year the S.E.C. examined Mr. Egol’s 
role in the Abacus deal in its lawsuit, accord-
ing to a report by the commission’s inspector 
general. But Mr. Egol, now a managing director 
at the bank, was not named in the case, in part 
because he was more discreet in his e-mails 
than Mr. Tourre was, so there was less evidence 
against him, according to a person with knowl-
edge of the S.E.C.’s case.

Though Mr. Tourre was a more junior mem-
ber of the Goldman team, the S.E.C. case against 
him was bolstered by colorful e-mails he wrote, 

in a grand deception of practically ev-
eryone” involved in the mortgage deal.

Indeed, numerous other colleagues
also worked on that mortgage security.
And that deal was just one of nearly two
dozen similar deals totaling $10.9 billion
that Goldman devised from 2004 to 2007
— which in turn were similar to more
than $100 billion of such securities deals
created by other Wall Street firms dur-
ing that period.

While Goldman paid $550 million last
year to settle accusations that it had
misled investors who bought the Aba-
cus mortgage security, no other individ-
uals at the bank have been named. Now,
however, as criticism has grown about
the lack of cases brought by regulators,
the scope of the inquiries appears to be
widening. The United States attorney
general, Eric H. Holder Jr., has said
publicly that his lawyers were review-
ing possible charges against other Gold-
man officials in the wake of a Senate in-
vestigation that produced reams of doc-
uments detailing other questionable de-
cisions that were made in the firm’s
mortgage unit.

The Senate inquiry was one of several
in the past three years. These investiga-
tions by Congressional leaders and
bankruptcy trustees — into the likes of
Washington Mutual, Lehman Brothers
and the ratings agencies — were under-
taken largely to understand what had
gone wrong in the crisis, rather than for
law enforcement. Yet they uncovered
evidence that could be a road map for
federal officials as they decide whether
to bring civil and criminal cases.

One person who already has come
under investigation is Jonathan M.
Egol. A senior trader at Goldman who
worked closely with Mr. Tourre, he had
a negative view on the housing market
early on, and took a lead role in creating
mortgage securities like Abacus that
enabled Goldman and certain clients to
place bets that proved profitable when
the housing market collapsed. 

Last year the S.E.C. examined Mr.
Egol’s role in the Abacus deal in its law-
suit, according to a report by the com-
mission’s inspector general. But Mr.
Egol, now a managing director at the
bank, was not named in the case, in part
because he was more discreet in his
e-mails than Mr. Tourre was, so there
was less evidence against him, accord-
ing to a person with knowledge of the
S.E.C.’s case.

Though Mr. Tourre was a more junior
member of the Goldman team, the
S.E.C. case against him was bolstered
by colorful e-mails he wrote, calling
mortgage securities like those he creat-
ed monstrosities and joking that he sold
them to “widows and orphans.”

The S.E.C. declined to comment about
its focus on Goldman and Mr. Tourre,
beyond pointing to a section in its com-
plaint that said that Mr. Tourre had
been “principally responsible” for the
Abacus deal in the case.

A spokesman for Goldman, Lucas van
Praag, did not dispute that Mr. Tourre
had worked on the Abacus deal as part
of a collaborative team. But he said that
the bank had disagreed with many of
the conclusions about its mortgage unit
contained in the recent Senate report.
Mr. Egol and his lawyer did not respond
to inquiries for comment.

As the government continues to in-
vestigate the activities of Goldman and
other banks, it is uncertain whether oth-
er individuals will be named. Neil M.
Barofsky, who as the first inspector gen-
eral of the Troubled Asset Relief Pro-
gram, the federal bank bailout program,
investigated whether banks had prop-
erly obtained and handled the money
they received, said prosecutors should
look as high up as possible. 

“Obviously in any investigation that
results in charges against a company,”
he said, “you’d like to see the highest-
ranking person responsible for the con-
duct at the company to be held account-
able.”

A Booming Market
A math whiz who got his undergradu-

ate degree at the École Centrale in
Paris, Fabrice Tourre joined Goldman in
2001 after getting a master’s degree at
Stanford. As the housing market and
the demand for mortgages boomed over
the next few years, Goldman went from
creating just $3 billion of mortgage se-
curities called collateralized debt obli-
gations in 2002 to at least $22 billion in
2006, according to Dealogic, a financial
data firm.

The C.D.O.’s were linked to the per-
formance of underlying mortgages that
were bundled into securities; as long as
homeowners stayed current on pay-
ments, investors who bet that the hous-
ing market would stay healthy made
money. Only if many borrowers de-
faulted would the investors lose money. 

Goldman’s mortgage desk worked as
a tight team. Dan Sparks was the head
of all mortgage operations, including
the Abacus team, which Mr. Egol led.

The team worked so closely that its
members shared a group e-mail ad-
dress, “Ficc-mtgcorr-desk.” Nearly all
of the e-mails about the Abacus deal in
the S.E.C.’s case, as well as those about
other, similar deals, were sent by Mr.
Tourre or his colleagues using the
shared e-mail address. 

The 2007 memo that proposed the
Abacus deal to higher managers at
Goldman was signed by all seven mem-
bers of the group. The marketing ma-

terials for Abacus, and other complex
mortgage securities, often listed around
15 people in addition to Mr. Tourre, with
their contact numbers.

Abacus and related mortgage securi-
ties deals were a huge success for Gold-
man, allowing the firm to earn tens of
millions of dollars in fees by selling se-
curities to investors and to place bets on
the securities that helped Goldman per-
form better than most other banks dur-
ing the crisis.

But Mr. Tourre’s world would soon be
turned upside down. In fall 2009, the
S.E.C. issued him a Wells notice, a for-
mal warning that he was likely to be
named in a civil fraud suit for his role in
the mortgage deals. Mr. Egol also re-
ceived such a notice in 2010.

In their Oct. 10 response to the S.E.C.,
Mr. Tourre’s lawyers, including Pamela
Chepiga of Allen & Overy, made an ar-
gument that they have not emphasized
publicly. They contended that “singling
Mr. Tourre out for criticism regarding
the content of this clearly collaborative
effort is unreasonable.” 

These legal replies, which are not
public, were provided to The New York
Times by Nancy Cohen, an artist and
filmmaker in New York also known as
Nancy Koan, who says she found the
materials in a laptop she had been given
by a friend in 2006.  

The friend told her he had happened
upon the laptop discarded in a garbage
area in a downtown apartment building.
E-mail messages for Mr. Tourre contin-
ued streaming into the device, but Ms.
Cohen said she had ignored them until
she heard Mr. Tourre’s name in news
reports about the S.E.C. case.  She then
provided the material to The Times. Mr.
Tourre’s lawyer did not respond to an
inquiry for comment.

In the drafted replies, lawyers for Mr.
Tourre named the other Goldman em-
ployees who they say worked closely on
the Abacus deal with him: In addition to
Mr. Egol, they included David Gerst, a
securities lawyer in the Abacus group
and Darren Littlejohn, another lawyer
at Goldman who worked on the deal;
Cactus Raazi and Gail Kreitman, sales
representatives; Shin Yukawa, a credit
ratings specialist; and others.

The S.E.C. focused in the complaint
on disclosures in the marketing of Aba-
cus, saying that the sales documents
had failed to tell investors that the deal
was devised with the help of John A.
Paulson, the billionaire hedge fund
manager, who was not named in the
case. Mr. Paulson’s firm suggested that
the deal be linked to mortgages for
which he expected a high rate of default,
the S.E.C. said; when that came to pass,
the bets he placed against the securities
proved very profitable for him. But in-
vestors on the other side lost more than
$1 billion, according to the S.E.C. 

Mr. Tourre’s lawyers wrote that their
client was “simply one member of a
large team that worked on the 2007-AC1
transaction” — referring to the Abacus
deal — “and was entitled to rely on

Goldman Sachs’s institutional pro-
cesses to ensure that disclosures were
properly drafted.” He was not a lawyer,
they argued. Legal counsel on a deal, in
this case Mr. Littlejohn and Mr. Gerst,
typically review documents and decide
what must be disclosed to investors.

The S.E.C. has not said why it focused
on just one Abacus deal, even though
other mortgage securities created by
Goldman and other banks had similar
designs and disclosures. In many of the
securities, for example, there was an in-
vestor like Mr. Paulson or Goldman it-
self betting against the housing market,
and often that party helped devise the
deal, according to four former Goldman
employees familiar with the securities.

Indeed, there was at least one other
security that had involved Mr. Paulson,

according to the 2007 memo written by
Mr. Tourre’s desk.

It was Mr. Egol’s name that came up
most prominently in Mr. Tourre’s legal
response to the S.E.C., as well as in in-
terviews with traders knowledgeable
about the Abacus deals.

A former colleague on Goldman’s
mortgage desk who now works for an-
other financial firm said he did not un-
derstand why Mr. Tourre had been sin-
gled out. “That has baffled me from the
very beginning. I just can’t even begin
to tell you how junior and insignificant
his role was,” said this person, who
asked not to be named because it could
damage his career. 

Mr. Tourre’s lawyers also pointed to
an e-mail that February from Mr. Egol,
which said “the cdo biz is dead we don’t
have a lot of time left.” The S.E.C. point-
ed to that line as evidence that Mr.
Tourre had known of the trouble in the
market. Mr. Tourre’s lawyers respond-
ed that those views were Mr. Egol’s and
“not necessarily” Mr. Tourre’s.

The newly released Senate report
also cites e-mails that it has made pub-
lic, where Mr. Egol seems to have the

stronger views. On Jan. 29, 2007, for in-
stance, Mr. Egol wrote to Mr. Tourre
that “the mkt is dead.” Mr. Tourre re-
plied, “ouahhh, what do you mean by
that? Do you have any insight I don’t?” 

In April 2010, when the S.E.C. filed its
case against the bank and Mr. Tourre,
the young banker told friends that he
believed Goldman had been chosen to
be the commission’s “case study,” ac-
cording to several who spoke on the
condition that they not be identified.
The friends also said they were con-
cerned that Mr. Tourre’s dependence on
Goldman for advice and legal counsel
was not in his best interest.

In September 2009, for instance, Mr.
Tourre told friends he thought he had to
use a lawyer from a list of lawyers at
three firms that Goldman gave him.

Robert Follie, a lawyer in Paris, said
Mr. Tourre told him he was not au-
thorized to use lawyers other than those
Goldman selected. Mr. Follie said he
cautioned Mr. Tourre that his interests
might diverge from Goldman’s, so he
should consider hiring his own counsel. 

“As a practitioner, I mentioned to him
that I felt the risk in the long run was
that the lawyer who was acting for him
might end up in a near conflict-of-in-
terest situation,” Mr. Follie, whose
daughter is friends with Mr. Tourre,
said in an interview last December. 

After the S.E.C. case was filed in sum-
mer 2010, Mr. Follie wondered how Mr.
Tourre had wound up as the only de-
fendant. “I felt that somewhere down
the line, he must have done or not done
the proper things to get out of this. I was
personally wondering if he had suffi-
cient representation disassociated from
Goldman,” he said.

Mr. van Praag, the Goldman spokes-
man, said the bank did not impose law-
yers on its workers and had not done so
on Mr. Tourre. He said that “ultimately
the decision is for the individual and
counsel to determine whether they are
right for each other.”

For the last year, Mr. Tourre has been
on paid leave from Goldman’s London
office, where he was transferred after
the United States mortgage trading
business dried up.

Mr. van Praag also pointed to testi-
mony released this year to the Financial
Crisis Inquiry Commission, created by
Congress to identify the cause of the
economic crisis, as evidence that might
help Mr. Tourre’s case because it includ-
ed statements supporting his claim that
the deal had been created properly and
independently of Mr. Paulson.

No Criminal Case
Even as Mr. Tourre awaits trial in the

civil fraud case, it seems that he will not
face criminal charges. When the S.E.C.
referred the case to the Justice De-
partment, the commission’s top enforce-
ment lawyer, Robert S. Khuzami, told
his counterparts there that he did not
believe it was a criminal case, according
to two people briefed on the discussions.

Since Mr. Tourre was named in the
case, other inquiries into the causes of
the financial crisis have put the spot-
light on activities of a number of Wall
Street firms. This year, the Financial
Crisis Inquiry Commission released a
633-page report, and the Senate’s Per-
manent Subcommittee on Investiga-
tions issued its own 650-page report.
While the S.E.C. focused solely on the
single Abacus deal, the Senate’s report
raised questions about a handful of oth-
er Goldman mortgage securities. 

The report also detailed Goldman’s
aggressive valuation of its customers’
mortgage holdings. Goldman’s “senior
management knew its sales force was
selling C.D.O. securities at inflated
prices” and knew that those prices were
dropping, the report said. It quoted
from a Goldman sales representative’s
e-mail saying: “Real bad feeling across
European sales about some of the
trades we did with clients.”

In addition, the Senate said that two
Goldman employees, Deeb Salem and
David Swenson, tried to manipulate
prices of securities used to bet against
mortgages. Both tried to help Goldman
pile on larger bets against the mortgage
market, and they wanted to be able to
buy such negative bets more cheaply,
the report said. Goldman, as a broker,
was able to affect prices in the market
through the bids and offers it gave out. 

Mr. Swenson wrote in May 2007 that
the bank should try to “start killing”
prices on certain positions so that Gold-
man would be able to “pick some high
quality stuff,” according to the Senate
report. The strategy, Mr. Swenson
wrote, would “have people totally de-
moralized.” The pair were unsuccessful
in their attempt, and both denied mak-
ing it to the Senate committee. Mr. van
Praag said last week that the report had
no evidence of manipulation.

Still, the Senate report said that
“trading with the intent to manipulate
market prices, even if unsuccessful, is a
violation of the federal securities laws.”

Goldman is not the only firm to have
been scrutinized in public reports.
Washington Mutual and Deutsche
Bank, for instance, were also cited in
the recent Senate report. And last year,
a trustee examining the Lehman Broth-
ers bankruptcy uncovered questionable
accounting maneuvers at that firm.
Companies like Bank of America, the
American International Group and
Moody’s Investors Service have been
featured in other hearings and reports.

Former United States prosecutors
said there were limits to how these ma-
terials could be used in court. Still, they
said, the reports should have given the
government a head start on cases.

“They are good starting points,” said
Juliet Sorenson, a professor at North-
western University School of Law.
“They are indicators of witnesses who
would be subjects for additional interro-
gations; the reports may introduce doc-
uments which lead federal criminal in-
vestigators to do additional digging.”

Case Brought by the S.E.C. Stands Out Because It Stands Alone

JOSHUA ROBERTS/BLOOMBERG NEWS

Fabrice Tourre, formerly on the mortgage desk at Goldman Sachs, was sued by the S.E.C. for helping to sell a mortgage-securities investment. 
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John Paulson, the hedge fund man-
ager, helped devise the Abacus deal.
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Source: Internal Goldman Sachs document
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15+
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Chief architect of the Abacus deal
and senior trader

Fabrice Tourre

David Gerst

Jordan Kaufman
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Geoff Williams
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Goldman employees 
from other departments
involved with Abacus

SECURITIES LAWYER

Darren Littlejohn

SALES REPRESENTATIVES

Cactus Raazi

Gail Kreitman

One Among Many
Fabrice Tourre is the only Goldman Sachs employee to 
have been named in a Securities and Exchange 
Commission case related to the bank’s mortgage unit. The 
S.E.C. says that Mr. Tourre failed to disclose pertinent 
information in early 2007 about a mortgage security called 
Abacus. But he was only one member of a team that 
developed and approved Abacus. A group at the bank, the 
structured product group, has received the most scrutiny 
since the crisis, but Goldman’s mortgage department had 
hundreds of employees. Here is how the department 
looked at the end of 2007, after downsizing had begun.

Tom Torok contributed reporting.
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in a grand deception of practically ev-
eryone” involved in the mortgage deal.

Indeed, numerous other colleagues
also worked on that mortgage security.
And that deal was just one of nearly two
dozen similar deals totaling $10.9 billion
that Goldman devised from 2004 to 2007
— which in turn were similar to more
than $100 billion of such securities deals
created by other Wall Street firms dur-
ing that period.

While Goldman paid $550 million last
year to settle accusations that it had
misled investors who bought the Aba-
cus mortgage security, no other individ-
uals at the bank have been named. Now,
however, as criticism has grown about
the lack of cases brought by regulators,
the scope of the inquiries appears to be
widening. The United States attorney
general, Eric H. Holder Jr., has said
publicly that his lawyers were review-
ing possible charges against other Gold-
man officials in the wake of a Senate in-
vestigation that produced reams of doc-
uments detailing other questionable de-
cisions that were made in the firm’s
mortgage unit.

The Senate inquiry was one of several
in the past three years. These investiga-
tions by Congressional leaders and
bankruptcy trustees — into the likes of
Washington Mutual, Lehman Brothers
and the ratings agencies — were under-
taken largely to understand what had
gone wrong in the crisis, rather than for
law enforcement. Yet they uncovered
evidence that could be a road map for
federal officials as they decide whether
to bring civil and criminal cases.

One person who already has come
under investigation is Jonathan M.
Egol. A senior trader at Goldman who
worked closely with Mr. Tourre, he had
a negative view on the housing market
early on, and took a lead role in creating
mortgage securities like Abacus that
enabled Goldman and certain clients to
place bets that proved profitable when
the housing market collapsed. 

Last year the S.E.C. examined Mr.
Egol’s role in the Abacus deal in its law-
suit, according to a report by the com-
mission’s inspector general. But Mr.
Egol, now a managing director at the
bank, was not named in the case, in part
because he was more discreet in his
e-mails than Mr. Tourre was, so there
was less evidence against him, accord-
ing to a person with knowledge of the
S.E.C.’s case.

Though Mr. Tourre was a more junior
member of the Goldman team, the
S.E.C. case against him was bolstered
by colorful e-mails he wrote, calling
mortgage securities like those he creat-
ed monstrosities and joking that he sold
them to “widows and orphans.”

The S.E.C. declined to comment about
its focus on Goldman and Mr. Tourre,
beyond pointing to a section in its com-
plaint that said that Mr. Tourre had
been “principally responsible” for the
Abacus deal in the case.

A spokesman for Goldman, Lucas van
Praag, did not dispute that Mr. Tourre
had worked on the Abacus deal as part
of a collaborative team. But he said that
the bank had disagreed with many of
the conclusions about its mortgage unit
contained in the recent Senate report.
Mr. Egol and his lawyer did not respond
to inquiries for comment.

As the government continues to in-
vestigate the activities of Goldman and
other banks, it is uncertain whether oth-
er individuals will be named. Neil M.
Barofsky, who as the first inspector gen-
eral of the Troubled Asset Relief Pro-
gram, the federal bank bailout program,
investigated whether banks had prop-
erly obtained and handled the money
they received, said prosecutors should
look as high up as possible. 

“Obviously in any investigation that
results in charges against a company,”
he said, “you’d like to see the highest-
ranking person responsible for the con-
duct at the company to be held account-
able.”

A Booming Market
A math whiz who got his undergradu-

ate degree at the École Centrale in
Paris, Fabrice Tourre joined Goldman in
2001 after getting a master’s degree at
Stanford. As the housing market and
the demand for mortgages boomed over
the next few years, Goldman went from
creating just $3 billion of mortgage se-
curities called collateralized debt obli-
gations in 2002 to at least $22 billion in
2006, according to Dealogic, a financial
data firm.

The C.D.O.’s were linked to the per-
formance of underlying mortgages that
were bundled into securities; as long as
homeowners stayed current on pay-
ments, investors who bet that the hous-
ing market would stay healthy made
money. Only if many borrowers de-
faulted would the investors lose money. 

Goldman’s mortgage desk worked as
a tight team. Dan Sparks was the head
of all mortgage operations, including
the Abacus team, which Mr. Egol led.

The team worked so closely that its
members shared a group e-mail ad-
dress, “Ficc-mtgcorr-desk.” Nearly all
of the e-mails about the Abacus deal in
the S.E.C.’s case, as well as those about
other, similar deals, were sent by Mr.
Tourre or his colleagues using the
shared e-mail address. 

The 2007 memo that proposed the
Abacus deal to higher managers at
Goldman was signed by all seven mem-
bers of the group. The marketing ma-

terials for Abacus, and other complex
mortgage securities, often listed around
15 people in addition to Mr. Tourre, with
their contact numbers.

Abacus and related mortgage securi-
ties deals were a huge success for Gold-
man, allowing the firm to earn tens of
millions of dollars in fees by selling se-
curities to investors and to place bets on
the securities that helped Goldman per-
form better than most other banks dur-
ing the crisis.

But Mr. Tourre’s world would soon be
turned upside down. In fall 2009, the
S.E.C. issued him a Wells notice, a for-
mal warning that he was likely to be
named in a civil fraud suit for his role in
the mortgage deals. Mr. Egol also re-
ceived such a notice in 2010.

In their Oct. 10 response to the S.E.C.,
Mr. Tourre’s lawyers, including Pamela
Chepiga of Allen & Overy, made an ar-
gument that they have not emphasized
publicly. They contended that “singling
Mr. Tourre out for criticism regarding
the content of this clearly collaborative
effort is unreasonable.” 

These legal replies, which are not
public, were provided to The New York
Times by Nancy Cohen, an artist and
filmmaker in New York also known as
Nancy Koan, who says she found the
materials in a laptop she had been given
by a friend in 2006.  

The friend told her he had happened
upon the laptop discarded in a garbage
area in a downtown apartment building.
E-mail messages for Mr. Tourre contin-
ued streaming into the device, but Ms.
Cohen said she had ignored them until
she heard Mr. Tourre’s name in news
reports about the S.E.C. case.  She then
provided the material to The Times. Mr.
Tourre’s lawyer did not respond to an
inquiry for comment.

In the drafted replies, lawyers for Mr.
Tourre named the other Goldman em-
ployees who they say worked closely on
the Abacus deal with him: In addition to
Mr. Egol, they included David Gerst, a
securities lawyer in the Abacus group
and Darren Littlejohn, another lawyer
at Goldman who worked on the deal;
Cactus Raazi and Gail Kreitman, sales
representatives; Shin Yukawa, a credit
ratings specialist; and others.

The S.E.C. focused in the complaint
on disclosures in the marketing of Aba-
cus, saying that the sales documents
had failed to tell investors that the deal
was devised with the help of John A.
Paulson, the billionaire hedge fund
manager, who was not named in the
case. Mr. Paulson’s firm suggested that
the deal be linked to mortgages for
which he expected a high rate of default,
the S.E.C. said; when that came to pass,
the bets he placed against the securities
proved very profitable for him. But in-
vestors on the other side lost more than
$1 billion, according to the S.E.C. 

Mr. Tourre’s lawyers wrote that their
client was “simply one member of a
large team that worked on the 2007-AC1
transaction” — referring to the Abacus
deal — “and was entitled to rely on

Goldman Sachs’s institutional pro-
cesses to ensure that disclosures were
properly drafted.” He was not a lawyer,
they argued. Legal counsel on a deal, in
this case Mr. Littlejohn and Mr. Gerst,
typically review documents and decide
what must be disclosed to investors.

The S.E.C. has not said why it focused
on just one Abacus deal, even though
other mortgage securities created by
Goldman and other banks had similar
designs and disclosures. In many of the
securities, for example, there was an in-
vestor like Mr. Paulson or Goldman it-
self betting against the housing market,
and often that party helped devise the
deal, according to four former Goldman
employees familiar with the securities.

Indeed, there was at least one other
security that had involved Mr. Paulson,

according to the 2007 memo written by
Mr. Tourre’s desk.

It was Mr. Egol’s name that came up
most prominently in Mr. Tourre’s legal
response to the S.E.C., as well as in in-
terviews with traders knowledgeable
about the Abacus deals.

A former colleague on Goldman’s
mortgage desk who now works for an-
other financial firm said he did not un-
derstand why Mr. Tourre had been sin-
gled out. “That has baffled me from the
very beginning. I just can’t even begin
to tell you how junior and insignificant
his role was,” said this person, who
asked not to be named because it could
damage his career. 

Mr. Tourre’s lawyers also pointed to
an e-mail that February from Mr. Egol,
which said “the cdo biz is dead we don’t
have a lot of time left.” The S.E.C. point-
ed to that line as evidence that Mr.
Tourre had known of the trouble in the
market. Mr. Tourre’s lawyers respond-
ed that those views were Mr. Egol’s and
“not necessarily” Mr. Tourre’s.

The newly released Senate report
also cites e-mails that it has made pub-
lic, where Mr. Egol seems to have the

stronger views. On Jan. 29, 2007, for in-
stance, Mr. Egol wrote to Mr. Tourre
that “the mkt is dead.” Mr. Tourre re-
plied, “ouahhh, what do you mean by
that? Do you have any insight I don’t?” 

In April 2010, when the S.E.C. filed its
case against the bank and Mr. Tourre,
the young banker told friends that he
believed Goldman had been chosen to
be the commission’s “case study,” ac-
cording to several who spoke on the
condition that they not be identified.
The friends also said they were con-
cerned that Mr. Tourre’s dependence on
Goldman for advice and legal counsel
was not in his best interest.

In September 2009, for instance, Mr.
Tourre told friends he thought he had to
use a lawyer from a list of lawyers at
three firms that Goldman gave him.

Robert Follie, a lawyer in Paris, said
Mr. Tourre told him he was not au-
thorized to use lawyers other than those
Goldman selected. Mr. Follie said he
cautioned Mr. Tourre that his interests
might diverge from Goldman’s, so he
should consider hiring his own counsel. 

“As a practitioner, I mentioned to him
that I felt the risk in the long run was
that the lawyer who was acting for him
might end up in a near conflict-of-in-
terest situation,” Mr. Follie, whose
daughter is friends with Mr. Tourre,
said in an interview last December. 

After the S.E.C. case was filed in sum-
mer 2010, Mr. Follie wondered how Mr.
Tourre had wound up as the only de-
fendant. “I felt that somewhere down
the line, he must have done or not done
the proper things to get out of this. I was
personally wondering if he had suffi-
cient representation disassociated from
Goldman,” he said.

Mr. van Praag, the Goldman spokes-
man, said the bank did not impose law-
yers on its workers and had not done so
on Mr. Tourre. He said that “ultimately
the decision is for the individual and
counsel to determine whether they are
right for each other.”

For the last year, Mr. Tourre has been
on paid leave from Goldman’s London
office, where he was transferred after
the United States mortgage trading
business dried up.

Mr. van Praag also pointed to testi-
mony released this year to the Financial
Crisis Inquiry Commission, created by
Congress to identify the cause of the
economic crisis, as evidence that might
help Mr. Tourre’s case because it includ-
ed statements supporting his claim that
the deal had been created properly and
independently of Mr. Paulson.

No Criminal Case
Even as Mr. Tourre awaits trial in the

civil fraud case, it seems that he will not
face criminal charges. When the S.E.C.
referred the case to the Justice De-
partment, the commission’s top enforce-
ment lawyer, Robert S. Khuzami, told
his counterparts there that he did not
believe it was a criminal case, according
to two people briefed on the discussions.

Since Mr. Tourre was named in the
case, other inquiries into the causes of
the financial crisis have put the spot-
light on activities of a number of Wall
Street firms. This year, the Financial
Crisis Inquiry Commission released a
633-page report, and the Senate’s Per-
manent Subcommittee on Investiga-
tions issued its own 650-page report.
While the S.E.C. focused solely on the
single Abacus deal, the Senate’s report
raised questions about a handful of oth-
er Goldman mortgage securities. 

The report also detailed Goldman’s
aggressive valuation of its customers’
mortgage holdings. Goldman’s “senior
management knew its sales force was
selling C.D.O. securities at inflated
prices” and knew that those prices were
dropping, the report said. It quoted
from a Goldman sales representative’s
e-mail saying: “Real bad feeling across
European sales about some of the
trades we did with clients.”

In addition, the Senate said that two
Goldman employees, Deeb Salem and
David Swenson, tried to manipulate
prices of securities used to bet against
mortgages. Both tried to help Goldman
pile on larger bets against the mortgage
market, and they wanted to be able to
buy such negative bets more cheaply,
the report said. Goldman, as a broker,
was able to affect prices in the market
through the bids and offers it gave out. 

Mr. Swenson wrote in May 2007 that
the bank should try to “start killing”
prices on certain positions so that Gold-
man would be able to “pick some high
quality stuff,” according to the Senate
report. The strategy, Mr. Swenson
wrote, would “have people totally de-
moralized.” The pair were unsuccessful
in their attempt, and both denied mak-
ing it to the Senate committee. Mr. van
Praag said last week that the report had
no evidence of manipulation.

Still, the Senate report said that
“trading with the intent to manipulate
market prices, even if unsuccessful, is a
violation of the federal securities laws.”

Goldman is not the only firm to have
been scrutinized in public reports.
Washington Mutual and Deutsche
Bank, for instance, were also cited in
the recent Senate report. And last year,
a trustee examining the Lehman Broth-
ers bankruptcy uncovered questionable
accounting maneuvers at that firm.
Companies like Bank of America, the
American International Group and
Moody’s Investors Service have been
featured in other hearings and reports.

Former United States prosecutors
said there were limits to how these ma-
terials could be used in court. Still, they
said, the reports should have given the
government a head start on cases.

“They are good starting points,” said
Juliet Sorenson, a professor at North-
western University School of Law.
“They are indicators of witnesses who
would be subjects for additional interro-
gations; the reports may introduce doc-
uments which lead federal criminal in-
vestigators to do additional digging.”

Case Brought by the S.E.C. Stands Out Because It Stands Alone

JOSHUA ROBERTS/BLOOMBERG NEWS

Fabrice Tourre, formerly on the mortgage desk at Goldman Sachs, was sued by the S.E.C. for helping to sell a mortgage-securities investment. 
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John Paulson, the hedge fund man-
ager, helped devise the Abacus deal.
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One Among Many
Fabrice Tourre is the only Goldman Sachs employee to 
have been named in a Securities and Exchange 
Commission case related to the bank’s mortgage unit. The 
S.E.C. says that Mr. Tourre failed to disclose pertinent 
information in early 2007 about a mortgage security called 
Abacus. But he was only one member of a team that 
developed and approved Abacus. A group at the bank, the 
structured product group, has received the most scrutiny 
since the crisis, but Goldman’s mortgage department had 
hundreds of employees. Here is how the department 
looked at the end of 2007, after downsizing had begun.

Tom Torok contributed reporting.

A16 N NATIONALTHE NEW YORK TIMES WEDNESDAY, JUNE 1, 2011

A chart examines the cases brought
by prosecutors and regulators so far

in connection with the financial crisis.
nytimes.com/businessday

ONLINE: KEEPING SCORE 

C M Y K Nxxx,2011-06-01,A,016,Bs-4C,E1

in a grand deception of practically ev-
eryone” involved in the mortgage deal.

Indeed, numerous other colleagues
also worked on that mortgage security.
And that deal was just one of nearly two
dozen similar deals totaling $10.9 billion
that Goldman devised from 2004 to 2007
— which in turn were similar to more
than $100 billion of such securities deals
created by other Wall Street firms dur-
ing that period.

While Goldman paid $550 million last
year to settle accusations that it had
misled investors who bought the Aba-
cus mortgage security, no other individ-
uals at the bank have been named. Now,
however, as criticism has grown about
the lack of cases brought by regulators,
the scope of the inquiries appears to be
widening. The United States attorney
general, Eric H. Holder Jr., has said
publicly that his lawyers were review-
ing possible charges against other Gold-
man officials in the wake of a Senate in-
vestigation that produced reams of doc-
uments detailing other questionable de-
cisions that were made in the firm’s
mortgage unit.

The Senate inquiry was one of several
in the past three years. These investiga-
tions by Congressional leaders and
bankruptcy trustees — into the likes of
Washington Mutual, Lehman Brothers
and the ratings agencies — were under-
taken largely to understand what had
gone wrong in the crisis, rather than for
law enforcement. Yet they uncovered
evidence that could be a road map for
federal officials as they decide whether
to bring civil and criminal cases.

One person who already has come
under investigation is Jonathan M.
Egol. A senior trader at Goldman who
worked closely with Mr. Tourre, he had
a negative view on the housing market
early on, and took a lead role in creating
mortgage securities like Abacus that
enabled Goldman and certain clients to
place bets that proved profitable when
the housing market collapsed. 

Last year the S.E.C. examined Mr.
Egol’s role in the Abacus deal in its law-
suit, according to a report by the com-
mission’s inspector general. But Mr.
Egol, now a managing director at the
bank, was not named in the case, in part
because he was more discreet in his
e-mails than Mr. Tourre was, so there
was less evidence against him, accord-
ing to a person with knowledge of the
S.E.C.’s case.

Though Mr. Tourre was a more junior
member of the Goldman team, the
S.E.C. case against him was bolstered
by colorful e-mails he wrote, calling
mortgage securities like those he creat-
ed monstrosities and joking that he sold
them to “widows and orphans.”

The S.E.C. declined to comment about
its focus on Goldman and Mr. Tourre,
beyond pointing to a section in its com-
plaint that said that Mr. Tourre had
been “principally responsible” for the
Abacus deal in the case.

A spokesman for Goldman, Lucas van
Praag, did not dispute that Mr. Tourre
had worked on the Abacus deal as part
of a collaborative team. But he said that
the bank had disagreed with many of
the conclusions about its mortgage unit
contained in the recent Senate report.
Mr. Egol and his lawyer did not respond
to inquiries for comment.

As the government continues to in-
vestigate the activities of Goldman and
other banks, it is uncertain whether oth-
er individuals will be named. Neil M.
Barofsky, who as the first inspector gen-
eral of the Troubled Asset Relief Pro-
gram, the federal bank bailout program,
investigated whether banks had prop-
erly obtained and handled the money
they received, said prosecutors should
look as high up as possible. 

“Obviously in any investigation that
results in charges against a company,”
he said, “you’d like to see the highest-
ranking person responsible for the con-
duct at the company to be held account-
able.”

A Booming Market
A math whiz who got his undergradu-

ate degree at the École Centrale in
Paris, Fabrice Tourre joined Goldman in
2001 after getting a master’s degree at
Stanford. As the housing market and
the demand for mortgages boomed over
the next few years, Goldman went from
creating just $3 billion of mortgage se-
curities called collateralized debt obli-
gations in 2002 to at least $22 billion in
2006, according to Dealogic, a financial
data firm.

The C.D.O.’s were linked to the per-
formance of underlying mortgages that
were bundled into securities; as long as
homeowners stayed current on pay-
ments, investors who bet that the hous-
ing market would stay healthy made
money. Only if many borrowers de-
faulted would the investors lose money. 

Goldman’s mortgage desk worked as
a tight team. Dan Sparks was the head
of all mortgage operations, including
the Abacus team, which Mr. Egol led.

The team worked so closely that its
members shared a group e-mail ad-
dress, “Ficc-mtgcorr-desk.” Nearly all
of the e-mails about the Abacus deal in
the S.E.C.’s case, as well as those about
other, similar deals, were sent by Mr.
Tourre or his colleagues using the
shared e-mail address. 

The 2007 memo that proposed the
Abacus deal to higher managers at
Goldman was signed by all seven mem-
bers of the group. The marketing ma-

terials for Abacus, and other complex
mortgage securities, often listed around
15 people in addition to Mr. Tourre, with
their contact numbers.

Abacus and related mortgage securi-
ties deals were a huge success for Gold-
man, allowing the firm to earn tens of
millions of dollars in fees by selling se-
curities to investors and to place bets on
the securities that helped Goldman per-
form better than most other banks dur-
ing the crisis.

But Mr. Tourre’s world would soon be
turned upside down. In fall 2009, the
S.E.C. issued him a Wells notice, a for-
mal warning that he was likely to be
named in a civil fraud suit for his role in
the mortgage deals. Mr. Egol also re-
ceived such a notice in 2010.

In their Oct. 10 response to the S.E.C.,
Mr. Tourre’s lawyers, including Pamela
Chepiga of Allen & Overy, made an ar-
gument that they have not emphasized
publicly. They contended that “singling
Mr. Tourre out for criticism regarding
the content of this clearly collaborative
effort is unreasonable.” 

These legal replies, which are not
public, were provided to The New York
Times by Nancy Cohen, an artist and
filmmaker in New York also known as
Nancy Koan, who says she found the
materials in a laptop she had been given
by a friend in 2006.  

The friend told her he had happened
upon the laptop discarded in a garbage
area in a downtown apartment building.
E-mail messages for Mr. Tourre contin-
ued streaming into the device, but Ms.
Cohen said she had ignored them until
she heard Mr. Tourre’s name in news
reports about the S.E.C. case.  She then
provided the material to The Times. Mr.
Tourre’s lawyer did not respond to an
inquiry for comment.

In the drafted replies, lawyers for Mr.
Tourre named the other Goldman em-
ployees who they say worked closely on
the Abacus deal with him: In addition to
Mr. Egol, they included David Gerst, a
securities lawyer in the Abacus group
and Darren Littlejohn, another lawyer
at Goldman who worked on the deal;
Cactus Raazi and Gail Kreitman, sales
representatives; Shin Yukawa, a credit
ratings specialist; and others.

The S.E.C. focused in the complaint
on disclosures in the marketing of Aba-
cus, saying that the sales documents
had failed to tell investors that the deal
was devised with the help of John A.
Paulson, the billionaire hedge fund
manager, who was not named in the
case. Mr. Paulson’s firm suggested that
the deal be linked to mortgages for
which he expected a high rate of default,
the S.E.C. said; when that came to pass,
the bets he placed against the securities
proved very profitable for him. But in-
vestors on the other side lost more than
$1 billion, according to the S.E.C. 

Mr. Tourre’s lawyers wrote that their
client was “simply one member of a
large team that worked on the 2007-AC1
transaction” — referring to the Abacus
deal — “and was entitled to rely on

Goldman Sachs’s institutional pro-
cesses to ensure that disclosures were
properly drafted.” He was not a lawyer,
they argued. Legal counsel on a deal, in
this case Mr. Littlejohn and Mr. Gerst,
typically review documents and decide
what must be disclosed to investors.

The S.E.C. has not said why it focused
on just one Abacus deal, even though
other mortgage securities created by
Goldman and other banks had similar
designs and disclosures. In many of the
securities, for example, there was an in-
vestor like Mr. Paulson or Goldman it-
self betting against the housing market,
and often that party helped devise the
deal, according to four former Goldman
employees familiar with the securities.

Indeed, there was at least one other
security that had involved Mr. Paulson,

according to the 2007 memo written by
Mr. Tourre’s desk.

It was Mr. Egol’s name that came up
most prominently in Mr. Tourre’s legal
response to the S.E.C., as well as in in-
terviews with traders knowledgeable
about the Abacus deals.

A former colleague on Goldman’s
mortgage desk who now works for an-
other financial firm said he did not un-
derstand why Mr. Tourre had been sin-
gled out. “That has baffled me from the
very beginning. I just can’t even begin
to tell you how junior and insignificant
his role was,” said this person, who
asked not to be named because it could
damage his career. 

Mr. Tourre’s lawyers also pointed to
an e-mail that February from Mr. Egol,
which said “the cdo biz is dead we don’t
have a lot of time left.” The S.E.C. point-
ed to that line as evidence that Mr.
Tourre had known of the trouble in the
market. Mr. Tourre’s lawyers respond-
ed that those views were Mr. Egol’s and
“not necessarily” Mr. Tourre’s.

The newly released Senate report
also cites e-mails that it has made pub-
lic, where Mr. Egol seems to have the

stronger views. On Jan. 29, 2007, for in-
stance, Mr. Egol wrote to Mr. Tourre
that “the mkt is dead.” Mr. Tourre re-
plied, “ouahhh, what do you mean by
that? Do you have any insight I don’t?” 

In April 2010, when the S.E.C. filed its
case against the bank and Mr. Tourre,
the young banker told friends that he
believed Goldman had been chosen to
be the commission’s “case study,” ac-
cording to several who spoke on the
condition that they not be identified.
The friends also said they were con-
cerned that Mr. Tourre’s dependence on
Goldman for advice and legal counsel
was not in his best interest.

In September 2009, for instance, Mr.
Tourre told friends he thought he had to
use a lawyer from a list of lawyers at
three firms that Goldman gave him.

Robert Follie, a lawyer in Paris, said
Mr. Tourre told him he was not au-
thorized to use lawyers other than those
Goldman selected. Mr. Follie said he
cautioned Mr. Tourre that his interests
might diverge from Goldman’s, so he
should consider hiring his own counsel. 

“As a practitioner, I mentioned to him
that I felt the risk in the long run was
that the lawyer who was acting for him
might end up in a near conflict-of-in-
terest situation,” Mr. Follie, whose
daughter is friends with Mr. Tourre,
said in an interview last December. 

After the S.E.C. case was filed in sum-
mer 2010, Mr. Follie wondered how Mr.
Tourre had wound up as the only de-
fendant. “I felt that somewhere down
the line, he must have done or not done
the proper things to get out of this. I was
personally wondering if he had suffi-
cient representation disassociated from
Goldman,” he said.

Mr. van Praag, the Goldman spokes-
man, said the bank did not impose law-
yers on its workers and had not done so
on Mr. Tourre. He said that “ultimately
the decision is for the individual and
counsel to determine whether they are
right for each other.”

For the last year, Mr. Tourre has been
on paid leave from Goldman’s London
office, where he was transferred after
the United States mortgage trading
business dried up.

Mr. van Praag also pointed to testi-
mony released this year to the Financial
Crisis Inquiry Commission, created by
Congress to identify the cause of the
economic crisis, as evidence that might
help Mr. Tourre’s case because it includ-
ed statements supporting his claim that
the deal had been created properly and
independently of Mr. Paulson.

No Criminal Case
Even as Mr. Tourre awaits trial in the

civil fraud case, it seems that he will not
face criminal charges. When the S.E.C.
referred the case to the Justice De-
partment, the commission’s top enforce-
ment lawyer, Robert S. Khuzami, told
his counterparts there that he did not
believe it was a criminal case, according
to two people briefed on the discussions.

Since Mr. Tourre was named in the
case, other inquiries into the causes of
the financial crisis have put the spot-
light on activities of a number of Wall
Street firms. This year, the Financial
Crisis Inquiry Commission released a
633-page report, and the Senate’s Per-
manent Subcommittee on Investiga-
tions issued its own 650-page report.
While the S.E.C. focused solely on the
single Abacus deal, the Senate’s report
raised questions about a handful of oth-
er Goldman mortgage securities. 

The report also detailed Goldman’s
aggressive valuation of its customers’
mortgage holdings. Goldman’s “senior
management knew its sales force was
selling C.D.O. securities at inflated
prices” and knew that those prices were
dropping, the report said. It quoted
from a Goldman sales representative’s
e-mail saying: “Real bad feeling across
European sales about some of the
trades we did with clients.”

In addition, the Senate said that two
Goldman employees, Deeb Salem and
David Swenson, tried to manipulate
prices of securities used to bet against
mortgages. Both tried to help Goldman
pile on larger bets against the mortgage
market, and they wanted to be able to
buy such negative bets more cheaply,
the report said. Goldman, as a broker,
was able to affect prices in the market
through the bids and offers it gave out. 

Mr. Swenson wrote in May 2007 that
the bank should try to “start killing”
prices on certain positions so that Gold-
man would be able to “pick some high
quality stuff,” according to the Senate
report. The strategy, Mr. Swenson
wrote, would “have people totally de-
moralized.” The pair were unsuccessful
in their attempt, and both denied mak-
ing it to the Senate committee. Mr. van
Praag said last week that the report had
no evidence of manipulation.

Still, the Senate report said that
“trading with the intent to manipulate
market prices, even if unsuccessful, is a
violation of the federal securities laws.”

Goldman is not the only firm to have
been scrutinized in public reports.
Washington Mutual and Deutsche
Bank, for instance, were also cited in
the recent Senate report. And last year,
a trustee examining the Lehman Broth-
ers bankruptcy uncovered questionable
accounting maneuvers at that firm.
Companies like Bank of America, the
American International Group and
Moody’s Investors Service have been
featured in other hearings and reports.

Former United States prosecutors
said there were limits to how these ma-
terials could be used in court. Still, they
said, the reports should have given the
government a head start on cases.

“They are good starting points,” said
Juliet Sorenson, a professor at North-
western University School of Law.
“They are indicators of witnesses who
would be subjects for additional interro-
gations; the reports may introduce doc-
uments which lead federal criminal in-
vestigators to do additional digging.”

Case Brought by the S.E.C. Stands Out Because It Stands Alone

JOSHUA ROBERTS/BLOOMBERG NEWS

Fabrice Tourre, formerly on the mortgage desk at Goldman Sachs, was sued by the S.E.C. for helping to sell a mortgage-securities investment. 
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One Among Many
Fabrice Tourre is the only Goldman Sachs employee to 
have been named in a Securities and Exchange 
Commission case related to the bank’s mortgage unit. The 
S.E.C. says that Mr. Tourre failed to disclose pertinent 
information in early 2007 about a mortgage security called 
Abacus. But he was only one member of a team that 
developed and approved Abacus. A group at the bank, the 
structured product group, has received the most scrutiny 
since the crisis, but Goldman’s mortgage department had 
hundreds of employees. Here is how the department 
looked at the end of 2007, after downsizing had begun.

Tom Torok contributed reporting.
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in a grand deception of practically ev-
eryone” involved in the mortgage deal.

Indeed, numerous other colleagues
also worked on that mortgage security.
And that deal was just one of nearly two
dozen similar deals totaling $10.9 billion
that Goldman devised from 2004 to 2007
— which in turn were similar to more
than $100 billion of such securities deals
created by other Wall Street firms dur-
ing that period.

While Goldman paid $550 million last
year to settle accusations that it had
misled investors who bought the Aba-
cus mortgage security, no other individ-
uals at the bank have been named. Now,
however, as criticism has grown about
the lack of cases brought by regulators,
the scope of the inquiries appears to be
widening. The United States attorney
general, Eric H. Holder Jr., has said
publicly that his lawyers were review-
ing possible charges against other Gold-
man officials in the wake of a Senate in-
vestigation that produced reams of doc-
uments detailing other questionable de-
cisions that were made in the firm’s
mortgage unit.

The Senate inquiry was one of several
in the past three years. These investiga-
tions by Congressional leaders and
bankruptcy trustees — into the likes of
Washington Mutual, Lehman Brothers
and the ratings agencies — were under-
taken largely to understand what had
gone wrong in the crisis, rather than for
law enforcement. Yet they uncovered
evidence that could be a road map for
federal officials as they decide whether
to bring civil and criminal cases.

One person who already has come
under investigation is Jonathan M.
Egol. A senior trader at Goldman who
worked closely with Mr. Tourre, he had
a negative view on the housing market
early on, and took a lead role in creating
mortgage securities like Abacus that
enabled Goldman and certain clients to
place bets that proved profitable when
the housing market collapsed. 

Last year the S.E.C. examined Mr.
Egol’s role in the Abacus deal in its law-
suit, according to a report by the com-
mission’s inspector general. But Mr.
Egol, now a managing director at the
bank, was not named in the case, in part
because he was more discreet in his
e-mails than Mr. Tourre was, so there
was less evidence against him, accord-
ing to a person with knowledge of the
S.E.C.’s case.

Though Mr. Tourre was a more junior
member of the Goldman team, the
S.E.C. case against him was bolstered
by colorful e-mails he wrote, calling
mortgage securities like those he creat-
ed monstrosities and joking that he sold
them to “widows and orphans.”

The S.E.C. declined to comment about
its focus on Goldman and Mr. Tourre,
beyond pointing to a section in its com-
plaint that said that Mr. Tourre had
been “principally responsible” for the
Abacus deal in the case.

A spokesman for Goldman, Lucas van
Praag, did not dispute that Mr. Tourre
had worked on the Abacus deal as part
of a collaborative team. But he said that
the bank had disagreed with many of
the conclusions about its mortgage unit
contained in the recent Senate report.
Mr. Egol and his lawyer did not respond
to inquiries for comment.

As the government continues to in-
vestigate the activities of Goldman and
other banks, it is uncertain whether oth-
er individuals will be named. Neil M.
Barofsky, who as the first inspector gen-
eral of the Troubled Asset Relief Pro-
gram, the federal bank bailout program,
investigated whether banks had prop-
erly obtained and handled the money
they received, said prosecutors should
look as high up as possible. 

“Obviously in any investigation that
results in charges against a company,”
he said, “you’d like to see the highest-
ranking person responsible for the con-
duct at the company to be held account-
able.”

A Booming Market
A math whiz who got his undergradu-

ate degree at the École Centrale in
Paris, Fabrice Tourre joined Goldman in
2001 after getting a master’s degree at
Stanford. As the housing market and
the demand for mortgages boomed over
the next few years, Goldman went from
creating just $3 billion of mortgage se-
curities called collateralized debt obli-
gations in 2002 to at least $22 billion in
2006, according to Dealogic, a financial
data firm.

The C.D.O.’s were linked to the per-
formance of underlying mortgages that
were bundled into securities; as long as
homeowners stayed current on pay-
ments, investors who bet that the hous-
ing market would stay healthy made
money. Only if many borrowers de-
faulted would the investors lose money. 

Goldman’s mortgage desk worked as
a tight team. Dan Sparks was the head
of all mortgage operations, including
the Abacus team, which Mr. Egol led.

The team worked so closely that its
members shared a group e-mail ad-
dress, “Ficc-mtgcorr-desk.” Nearly all
of the e-mails about the Abacus deal in
the S.E.C.’s case, as well as those about
other, similar deals, were sent by Mr.
Tourre or his colleagues using the
shared e-mail address. 

The 2007 memo that proposed the
Abacus deal to higher managers at
Goldman was signed by all seven mem-
bers of the group. The marketing ma-

terials for Abacus, and other complex
mortgage securities, often listed around
15 people in addition to Mr. Tourre, with
their contact numbers.

Abacus and related mortgage securi-
ties deals were a huge success for Gold-
man, allowing the firm to earn tens of
millions of dollars in fees by selling se-
curities to investors and to place bets on
the securities that helped Goldman per-
form better than most other banks dur-
ing the crisis.

But Mr. Tourre’s world would soon be
turned upside down. In fall 2009, the
S.E.C. issued him a Wells notice, a for-
mal warning that he was likely to be
named in a civil fraud suit for his role in
the mortgage deals. Mr. Egol also re-
ceived such a notice in 2010.

In their Oct. 10 response to the S.E.C.,
Mr. Tourre’s lawyers, including Pamela
Chepiga of Allen & Overy, made an ar-
gument that they have not emphasized
publicly. They contended that “singling
Mr. Tourre out for criticism regarding
the content of this clearly collaborative
effort is unreasonable.” 

These legal replies, which are not
public, were provided to The New York
Times by Nancy Cohen, an artist and
filmmaker in New York also known as
Nancy Koan, who says she found the
materials in a laptop she had been given
by a friend in 2006.  

The friend told her he had happened
upon the laptop discarded in a garbage
area in a downtown apartment building.
E-mail messages for Mr. Tourre contin-
ued streaming into the device, but Ms.
Cohen said she had ignored them until
she heard Mr. Tourre’s name in news
reports about the S.E.C. case.  She then
provided the material to The Times. Mr.
Tourre’s lawyer did not respond to an
inquiry for comment.

In the drafted replies, lawyers for Mr.
Tourre named the other Goldman em-
ployees who they say worked closely on
the Abacus deal with him: In addition to
Mr. Egol, they included David Gerst, a
securities lawyer in the Abacus group
and Darren Littlejohn, another lawyer
at Goldman who worked on the deal;
Cactus Raazi and Gail Kreitman, sales
representatives; Shin Yukawa, a credit
ratings specialist; and others.

The S.E.C. focused in the complaint
on disclosures in the marketing of Aba-
cus, saying that the sales documents
had failed to tell investors that the deal
was devised with the help of John A.
Paulson, the billionaire hedge fund
manager, who was not named in the
case. Mr. Paulson’s firm suggested that
the deal be linked to mortgages for
which he expected a high rate of default,
the S.E.C. said; when that came to pass,
the bets he placed against the securities
proved very profitable for him. But in-
vestors on the other side lost more than
$1 billion, according to the S.E.C. 

Mr. Tourre’s lawyers wrote that their
client was “simply one member of a
large team that worked on the 2007-AC1
transaction” — referring to the Abacus
deal — “and was entitled to rely on

Goldman Sachs’s institutional pro-
cesses to ensure that disclosures were
properly drafted.” He was not a lawyer,
they argued. Legal counsel on a deal, in
this case Mr. Littlejohn and Mr. Gerst,
typically review documents and decide
what must be disclosed to investors.

The S.E.C. has not said why it focused
on just one Abacus deal, even though
other mortgage securities created by
Goldman and other banks had similar
designs and disclosures. In many of the
securities, for example, there was an in-
vestor like Mr. Paulson or Goldman it-
self betting against the housing market,
and often that party helped devise the
deal, according to four former Goldman
employees familiar with the securities.

Indeed, there was at least one other
security that had involved Mr. Paulson,

according to the 2007 memo written by
Mr. Tourre’s desk.

It was Mr. Egol’s name that came up
most prominently in Mr. Tourre’s legal
response to the S.E.C., as well as in in-
terviews with traders knowledgeable
about the Abacus deals.

A former colleague on Goldman’s
mortgage desk who now works for an-
other financial firm said he did not un-
derstand why Mr. Tourre had been sin-
gled out. “That has baffled me from the
very beginning. I just can’t even begin
to tell you how junior and insignificant
his role was,” said this person, who
asked not to be named because it could
damage his career. 

Mr. Tourre’s lawyers also pointed to
an e-mail that February from Mr. Egol,
which said “the cdo biz is dead we don’t
have a lot of time left.” The S.E.C. point-
ed to that line as evidence that Mr.
Tourre had known of the trouble in the
market. Mr. Tourre’s lawyers respond-
ed that those views were Mr. Egol’s and
“not necessarily” Mr. Tourre’s.

The newly released Senate report
also cites e-mails that it has made pub-
lic, where Mr. Egol seems to have the

stronger views. On Jan. 29, 2007, for in-
stance, Mr. Egol wrote to Mr. Tourre
that “the mkt is dead.” Mr. Tourre re-
plied, “ouahhh, what do you mean by
that? Do you have any insight I don’t?” 

In April 2010, when the S.E.C. filed its
case against the bank and Mr. Tourre,
the young banker told friends that he
believed Goldman had been chosen to
be the commission’s “case study,” ac-
cording to several who spoke on the
condition that they not be identified.
The friends also said they were con-
cerned that Mr. Tourre’s dependence on
Goldman for advice and legal counsel
was not in his best interest.

In September 2009, for instance, Mr.
Tourre told friends he thought he had to
use a lawyer from a list of lawyers at
three firms that Goldman gave him.

Robert Follie, a lawyer in Paris, said
Mr. Tourre told him he was not au-
thorized to use lawyers other than those
Goldman selected. Mr. Follie said he
cautioned Mr. Tourre that his interests
might diverge from Goldman’s, so he
should consider hiring his own counsel. 

“As a practitioner, I mentioned to him
that I felt the risk in the long run was
that the lawyer who was acting for him
might end up in a near conflict-of-in-
terest situation,” Mr. Follie, whose
daughter is friends with Mr. Tourre,
said in an interview last December. 

After the S.E.C. case was filed in sum-
mer 2010, Mr. Follie wondered how Mr.
Tourre had wound up as the only de-
fendant. “I felt that somewhere down
the line, he must have done or not done
the proper things to get out of this. I was
personally wondering if he had suffi-
cient representation disassociated from
Goldman,” he said.

Mr. van Praag, the Goldman spokes-
man, said the bank did not impose law-
yers on its workers and had not done so
on Mr. Tourre. He said that “ultimately
the decision is for the individual and
counsel to determine whether they are
right for each other.”

For the last year, Mr. Tourre has been
on paid leave from Goldman’s London
office, where he was transferred after
the United States mortgage trading
business dried up.

Mr. van Praag also pointed to testi-
mony released this year to the Financial
Crisis Inquiry Commission, created by
Congress to identify the cause of the
economic crisis, as evidence that might
help Mr. Tourre’s case because it includ-
ed statements supporting his claim that
the deal had been created properly and
independently of Mr. Paulson.

No Criminal Case
Even as Mr. Tourre awaits trial in the

civil fraud case, it seems that he will not
face criminal charges. When the S.E.C.
referred the case to the Justice De-
partment, the commission’s top enforce-
ment lawyer, Robert S. Khuzami, told
his counterparts there that he did not
believe it was a criminal case, according
to two people briefed on the discussions.

Since Mr. Tourre was named in the
case, other inquiries into the causes of
the financial crisis have put the spot-
light on activities of a number of Wall
Street firms. This year, the Financial
Crisis Inquiry Commission released a
633-page report, and the Senate’s Per-
manent Subcommittee on Investiga-
tions issued its own 650-page report.
While the S.E.C. focused solely on the
single Abacus deal, the Senate’s report
raised questions about a handful of oth-
er Goldman mortgage securities. 

The report also detailed Goldman’s
aggressive valuation of its customers’
mortgage holdings. Goldman’s “senior
management knew its sales force was
selling C.D.O. securities at inflated
prices” and knew that those prices were
dropping, the report said. It quoted
from a Goldman sales representative’s
e-mail saying: “Real bad feeling across
European sales about some of the
trades we did with clients.”

In addition, the Senate said that two
Goldman employees, Deeb Salem and
David Swenson, tried to manipulate
prices of securities used to bet against
mortgages. Both tried to help Goldman
pile on larger bets against the mortgage
market, and they wanted to be able to
buy such negative bets more cheaply,
the report said. Goldman, as a broker,
was able to affect prices in the market
through the bids and offers it gave out. 

Mr. Swenson wrote in May 2007 that
the bank should try to “start killing”
prices on certain positions so that Gold-
man would be able to “pick some high
quality stuff,” according to the Senate
report. The strategy, Mr. Swenson
wrote, would “have people totally de-
moralized.” The pair were unsuccessful
in their attempt, and both denied mak-
ing it to the Senate committee. Mr. van
Praag said last week that the report had
no evidence of manipulation.

Still, the Senate report said that
“trading with the intent to manipulate
market prices, even if unsuccessful, is a
violation of the federal securities laws.”

Goldman is not the only firm to have
been scrutinized in public reports.
Washington Mutual and Deutsche
Bank, for instance, were also cited in
the recent Senate report. And last year,
a trustee examining the Lehman Broth-
ers bankruptcy uncovered questionable
accounting maneuvers at that firm.
Companies like Bank of America, the
American International Group and
Moody’s Investors Service have been
featured in other hearings and reports.

Former United States prosecutors
said there were limits to how these ma-
terials could be used in court. Still, they
said, the reports should have given the
government a head start on cases.

“They are good starting points,” said
Juliet Sorenson, a professor at North-
western University School of Law.
“They are indicators of witnesses who
would be subjects for additional interro-
gations; the reports may introduce doc-
uments which lead federal criminal in-
vestigators to do additional digging.”

Case Brought by the S.E.C. Stands Out Because It Stands Alone

JOSHUA ROBERTS/BLOOMBERG NEWS

Fabrice Tourre, formerly on the mortgage desk at Goldman Sachs, was sued by the S.E.C. for helping to sell a mortgage-securities investment. 
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John Paulson, the hedge fund man-
ager, helped devise the Abacus deal.
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One Among Many
Fabrice Tourre is the only Goldman Sachs employee to 
have been named in a Securities and Exchange 
Commission case related to the bank’s mortgage unit. The 
S.E.C. says that Mr. Tourre failed to disclose pertinent 
information in early 2007 about a mortgage security called 
Abacus. But he was only one member of a team that 
developed and approved Abacus. A group at the bank, the 
structured product group, has received the most scrutiny 
since the crisis, but Goldman’s mortgage department had 
hundreds of employees. Here is how the department 
looked at the end of 2007, after downsizing had begun.

Tom Torok contributed reporting.
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calling mortgage securities like those he creat-
ed monstrosities and joking that he sold them to 
“widows and orphans.”

The S.E.C. declined to 
comment about its focus on 
Goldman and Mr. Tourre, 
beyond pointing to a section 
in its complaint that said 
that Mr. Tourre had been 
“principally responsible” 
for the Abacus deal in the 
case.

A spokesman for Gold-
man, Lucas van Praag, did 
not dispute that Mr. Tourre 
had worked on the Abacus 
deal as part of a collabora-
tive team. But he said that 
the bank had disagreed 
with many of the conclu-
sions about its mortgage 
unit contained in the recent 
Senate report. Mr. Egol and 
his lawyer did not respond 
to inquiries for comment.

As the government continues to investi-
gate the activities of Goldman and other banks, 
it is uncertain whether other individuals will 
be named. Neil M. Barofsky, who as the first 
inspector general of the Troubled Asset Relief 
Program, the federal bank bailout program, 
investigated whether banks had properly ob-
tained and handled the money they received, 
said prosecutors should look as high up as pos-
sible.

“Obviously in any investigation that results 
in charges against a company,” he said, “you’d 
like to see the highest-ranking person respon-
sible for the conduct at the company to be held 
accountable.”

A Booming Market
A math whiz who got his undergraduate 

degree at the École Centrale in Paris, Fabrice 
Tourre joined Goldman in 2001 after getting 
a master’s degree at Stanford. As the housing 
market and the demand for mortgages boomed 
over the next few years, Goldman went from 
creating just $3 billion of mortgage securities 
called collateralized debt obligations in 2002 to 
at least $22 billion in 2006, according to Dealog-
ic, a financial data firm.

The C.D.O.’s were linked to the performance 
of underlying mortgages that were bundled into 
securities; as long as homeowners stayed cur-

rent on payments, investors 
who bet that the housing mar-
ket would stay healthy made 
money. Only if many borrowers 
defaulted would the investors 
lose money.

Goldman’s mortgage desk 
worked as a tight team. Dan 
Sparks was the head of all 
mortgage operations, includ-
ing the Abacus team, which Mr. 
Egol led.

The team worked so close-
ly that its members shared a 
group e-mail address, “Ficc-
mtgcorr-desk.” Nearly all of 
the e-mails about the Abacus 
deal in the S.E.C.’s case, as well 
as those about other, similar 
deals, were sent by Mr. Tourre 
or his colleagues using the 
shared e-mail address.

The 2007 memo that proposed the Aba-
cus deal to higher managers at Goldman was 
signed by all seven members of the group. The 
marketing materials for Abacus, and other com-
plex mortgage securities, often listed around 15 
people in addition to Mr. Tourre, with their con-
tact numbers.

Abacus and related mortgage securities 
deals were a huge success for Goldman, allow-
ing the firm to earn tens of millions of dollars 
in fees by selling securities to investors and to 
place bets on the securities that helped Gold-
man perform better than most other banks dur-
ing the crisis.

But Mr. Tourre’s world would soon be 
turned upside down. In fall 2009, the S.E.C. is-
sued him a Wells notice, a formal warning that 
he was likely to be named in a civil fraud suit 
for his role in the mortgage deals. Mr. Egol also 
received such a notice in 2010.

In their Oct. 10 response to the S.E.C., Mr. 
Tourre’s lawyers, including Pamela Chepiga 
of Allen & Overy, made an argument that they 
have not emphasized publicly. They contended 
that “singling Mr. Tourre out for criticism re-
garding the content of this clearly collaborative 
effort is unreasonable.”

in a grand deception of practically ev-
eryone” involved in the mortgage deal.

Indeed, numerous other colleagues
also worked on that mortgage security.
And that deal was just one of nearly two
dozen similar deals totaling $10.9 billion
that Goldman devised from 2004 to 2007
— which in turn were similar to more
than $100 billion of such securities deals
created by other Wall Street firms dur-
ing that period.

While Goldman paid $550 million last
year to settle accusations that it had
misled investors who bought the Aba-
cus mortgage security, no other individ-
uals at the bank have been named. Now,
however, as criticism has grown about
the lack of cases brought by regulators,
the scope of the inquiries appears to be
widening. The United States attorney
general, Eric H. Holder Jr., has said
publicly that his lawyers were review-
ing possible charges against other Gold-
man officials in the wake of a Senate in-
vestigation that produced reams of doc-
uments detailing other questionable de-
cisions that were made in the firm’s
mortgage unit.

The Senate inquiry was one of several
in the past three years. These investiga-
tions by Congressional leaders and
bankruptcy trustees — into the likes of
Washington Mutual, Lehman Brothers
and the ratings agencies — were under-
taken largely to understand what had
gone wrong in the crisis, rather than for
law enforcement. Yet they uncovered
evidence that could be a road map for
federal officials as they decide whether
to bring civil and criminal cases.

One person who already has come
under investigation is Jonathan M.
Egol. A senior trader at Goldman who
worked closely with Mr. Tourre, he had
a negative view on the housing market
early on, and took a lead role in creating
mortgage securities like Abacus that
enabled Goldman and certain clients to
place bets that proved profitable when
the housing market collapsed. 

Last year the S.E.C. examined Mr.
Egol’s role in the Abacus deal in its law-
suit, according to a report by the com-
mission’s inspector general. But Mr.
Egol, now a managing director at the
bank, was not named in the case, in part
because he was more discreet in his
e-mails than Mr. Tourre was, so there
was less evidence against him, accord-
ing to a person with knowledge of the
S.E.C.’s case.

Though Mr. Tourre was a more junior
member of the Goldman team, the
S.E.C. case against him was bolstered
by colorful e-mails he wrote, calling
mortgage securities like those he creat-
ed monstrosities and joking that he sold
them to “widows and orphans.”

The S.E.C. declined to comment about
its focus on Goldman and Mr. Tourre,
beyond pointing to a section in its com-
plaint that said that Mr. Tourre had
been “principally responsible” for the
Abacus deal in the case.

A spokesman for Goldman, Lucas van
Praag, did not dispute that Mr. Tourre
had worked on the Abacus deal as part
of a collaborative team. But he said that
the bank had disagreed with many of
the conclusions about its mortgage unit
contained in the recent Senate report.
Mr. Egol and his lawyer did not respond
to inquiries for comment.

As the government continues to in-
vestigate the activities of Goldman and
other banks, it is uncertain whether oth-
er individuals will be named. Neil M.
Barofsky, who as the first inspector gen-
eral of the Troubled Asset Relief Pro-
gram, the federal bank bailout program,
investigated whether banks had prop-
erly obtained and handled the money
they received, said prosecutors should
look as high up as possible. 

“Obviously in any investigation that
results in charges against a company,”
he said, “you’d like to see the highest-
ranking person responsible for the con-
duct at the company to be held account-
able.”

A Booming Market
A math whiz who got his undergradu-

ate degree at the École Centrale in
Paris, Fabrice Tourre joined Goldman in
2001 after getting a master’s degree at
Stanford. As the housing market and
the demand for mortgages boomed over
the next few years, Goldman went from
creating just $3 billion of mortgage se-
curities called collateralized debt obli-
gations in 2002 to at least $22 billion in
2006, according to Dealogic, a financial
data firm.

The C.D.O.’s were linked to the per-
formance of underlying mortgages that
were bundled into securities; as long as
homeowners stayed current on pay-
ments, investors who bet that the hous-
ing market would stay healthy made
money. Only if many borrowers de-
faulted would the investors lose money. 

Goldman’s mortgage desk worked as
a tight team. Dan Sparks was the head
of all mortgage operations, including
the Abacus team, which Mr. Egol led.

The team worked so closely that its
members shared a group e-mail ad-
dress, “Ficc-mtgcorr-desk.” Nearly all
of the e-mails about the Abacus deal in
the S.E.C.’s case, as well as those about
other, similar deals, were sent by Mr.
Tourre or his colleagues using the
shared e-mail address. 

The 2007 memo that proposed the
Abacus deal to higher managers at
Goldman was signed by all seven mem-
bers of the group. The marketing ma-

terials for Abacus, and other complex
mortgage securities, often listed around
15 people in addition to Mr. Tourre, with
their contact numbers.

Abacus and related mortgage securi-
ties deals were a huge success for Gold-
man, allowing the firm to earn tens of
millions of dollars in fees by selling se-
curities to investors and to place bets on
the securities that helped Goldman per-
form better than most other banks dur-
ing the crisis.

But Mr. Tourre’s world would soon be
turned upside down. In fall 2009, the
S.E.C. issued him a Wells notice, a for-
mal warning that he was likely to be
named in a civil fraud suit for his role in
the mortgage deals. Mr. Egol also re-
ceived such a notice in 2010.

In their Oct. 10 response to the S.E.C.,
Mr. Tourre’s lawyers, including Pamela
Chepiga of Allen & Overy, made an ar-
gument that they have not emphasized
publicly. They contended that “singling
Mr. Tourre out for criticism regarding
the content of this clearly collaborative
effort is unreasonable.” 

These legal replies, which are not
public, were provided to The New York
Times by Nancy Cohen, an artist and
filmmaker in New York also known as
Nancy Koan, who says she found the
materials in a laptop she had been given
by a friend in 2006.  

The friend told her he had happened
upon the laptop discarded in a garbage
area in a downtown apartment building.
E-mail messages for Mr. Tourre contin-
ued streaming into the device, but Ms.
Cohen said she had ignored them until
she heard Mr. Tourre’s name in news
reports about the S.E.C. case.  She then
provided the material to The Times. Mr.
Tourre’s lawyer did not respond to an
inquiry for comment.

In the drafted replies, lawyers for Mr.
Tourre named the other Goldman em-
ployees who they say worked closely on
the Abacus deal with him: In addition to
Mr. Egol, they included David Gerst, a
securities lawyer in the Abacus group
and Darren Littlejohn, another lawyer
at Goldman who worked on the deal;
Cactus Raazi and Gail Kreitman, sales
representatives; Shin Yukawa, a credit
ratings specialist; and others.

The S.E.C. focused in the complaint
on disclosures in the marketing of Aba-
cus, saying that the sales documents
had failed to tell investors that the deal
was devised with the help of John A.
Paulson, the billionaire hedge fund
manager, who was not named in the
case. Mr. Paulson’s firm suggested that
the deal be linked to mortgages for
which he expected a high rate of default,
the S.E.C. said; when that came to pass,
the bets he placed against the securities
proved very profitable for him. But in-
vestors on the other side lost more than
$1 billion, according to the S.E.C. 

Mr. Tourre’s lawyers wrote that their
client was “simply one member of a
large team that worked on the 2007-AC1
transaction” — referring to the Abacus
deal — “and was entitled to rely on

Goldman Sachs’s institutional pro-
cesses to ensure that disclosures were
properly drafted.” He was not a lawyer,
they argued. Legal counsel on a deal, in
this case Mr. Littlejohn and Mr. Gerst,
typically review documents and decide
what must be disclosed to investors.

The S.E.C. has not said why it focused
on just one Abacus deal, even though
other mortgage securities created by
Goldman and other banks had similar
designs and disclosures. In many of the
securities, for example, there was an in-
vestor like Mr. Paulson or Goldman it-
self betting against the housing market,
and often that party helped devise the
deal, according to four former Goldman
employees familiar with the securities.

Indeed, there was at least one other
security that had involved Mr. Paulson,

according to the 2007 memo written by
Mr. Tourre’s desk.

It was Mr. Egol’s name that came up
most prominently in Mr. Tourre’s legal
response to the S.E.C., as well as in in-
terviews with traders knowledgeable
about the Abacus deals.

A former colleague on Goldman’s
mortgage desk who now works for an-
other financial firm said he did not un-
derstand why Mr. Tourre had been sin-
gled out. “That has baffled me from the
very beginning. I just can’t even begin
to tell you how junior and insignificant
his role was,” said this person, who
asked not to be named because it could
damage his career. 

Mr. Tourre’s lawyers also pointed to
an e-mail that February from Mr. Egol,
which said “the cdo biz is dead we don’t
have a lot of time left.” The S.E.C. point-
ed to that line as evidence that Mr.
Tourre had known of the trouble in the
market. Mr. Tourre’s lawyers respond-
ed that those views were Mr. Egol’s and
“not necessarily” Mr. Tourre’s.

The newly released Senate report
also cites e-mails that it has made pub-
lic, where Mr. Egol seems to have the

stronger views. On Jan. 29, 2007, for in-
stance, Mr. Egol wrote to Mr. Tourre
that “the mkt is dead.” Mr. Tourre re-
plied, “ouahhh, what do you mean by
that? Do you have any insight I don’t?” 

In April 2010, when the S.E.C. filed its
case against the bank and Mr. Tourre,
the young banker told friends that he
believed Goldman had been chosen to
be the commission’s “case study,” ac-
cording to several who spoke on the
condition that they not be identified.
The friends also said they were con-
cerned that Mr. Tourre’s dependence on
Goldman for advice and legal counsel
was not in his best interest.

In September 2009, for instance, Mr.
Tourre told friends he thought he had to
use a lawyer from a list of lawyers at
three firms that Goldman gave him.

Robert Follie, a lawyer in Paris, said
Mr. Tourre told him he was not au-
thorized to use lawyers other than those
Goldman selected. Mr. Follie said he
cautioned Mr. Tourre that his interests
might diverge from Goldman’s, so he
should consider hiring his own counsel. 

“As a practitioner, I mentioned to him
that I felt the risk in the long run was
that the lawyer who was acting for him
might end up in a near conflict-of-in-
terest situation,” Mr. Follie, whose
daughter is friends with Mr. Tourre,
said in an interview last December. 

After the S.E.C. case was filed in sum-
mer 2010, Mr. Follie wondered how Mr.
Tourre had wound up as the only de-
fendant. “I felt that somewhere down
the line, he must have done or not done
the proper things to get out of this. I was
personally wondering if he had suffi-
cient representation disassociated from
Goldman,” he said.

Mr. van Praag, the Goldman spokes-
man, said the bank did not impose law-
yers on its workers and had not done so
on Mr. Tourre. He said that “ultimately
the decision is for the individual and
counsel to determine whether they are
right for each other.”

For the last year, Mr. Tourre has been
on paid leave from Goldman’s London
office, where he was transferred after
the United States mortgage trading
business dried up.

Mr. van Praag also pointed to testi-
mony released this year to the Financial
Crisis Inquiry Commission, created by
Congress to identify the cause of the
economic crisis, as evidence that might
help Mr. Tourre’s case because it includ-
ed statements supporting his claim that
the deal had been created properly and
independently of Mr. Paulson.

No Criminal Case
Even as Mr. Tourre awaits trial in the

civil fraud case, it seems that he will not
face criminal charges. When the S.E.C.
referred the case to the Justice De-
partment, the commission’s top enforce-
ment lawyer, Robert S. Khuzami, told
his counterparts there that he did not
believe it was a criminal case, according
to two people briefed on the discussions.

Since Mr. Tourre was named in the
case, other inquiries into the causes of
the financial crisis have put the spot-
light on activities of a number of Wall
Street firms. This year, the Financial
Crisis Inquiry Commission released a
633-page report, and the Senate’s Per-
manent Subcommittee on Investiga-
tions issued its own 650-page report.
While the S.E.C. focused solely on the
single Abacus deal, the Senate’s report
raised questions about a handful of oth-
er Goldman mortgage securities. 

The report also detailed Goldman’s
aggressive valuation of its customers’
mortgage holdings. Goldman’s “senior
management knew its sales force was
selling C.D.O. securities at inflated
prices” and knew that those prices were
dropping, the report said. It quoted
from a Goldman sales representative’s
e-mail saying: “Real bad feeling across
European sales about some of the
trades we did with clients.”

In addition, the Senate said that two
Goldman employees, Deeb Salem and
David Swenson, tried to manipulate
prices of securities used to bet against
mortgages. Both tried to help Goldman
pile on larger bets against the mortgage
market, and they wanted to be able to
buy such negative bets more cheaply,
the report said. Goldman, as a broker,
was able to affect prices in the market
through the bids and offers it gave out. 

Mr. Swenson wrote in May 2007 that
the bank should try to “start killing”
prices on certain positions so that Gold-
man would be able to “pick some high
quality stuff,” according to the Senate
report. The strategy, Mr. Swenson
wrote, would “have people totally de-
moralized.” The pair were unsuccessful
in their attempt, and both denied mak-
ing it to the Senate committee. Mr. van
Praag said last week that the report had
no evidence of manipulation.

Still, the Senate report said that
“trading with the intent to manipulate
market prices, even if unsuccessful, is a
violation of the federal securities laws.”

Goldman is not the only firm to have
been scrutinized in public reports.
Washington Mutual and Deutsche
Bank, for instance, were also cited in
the recent Senate report. And last year,
a trustee examining the Lehman Broth-
ers bankruptcy uncovered questionable
accounting maneuvers at that firm.
Companies like Bank of America, the
American International Group and
Moody’s Investors Service have been
featured in other hearings and reports.

Former United States prosecutors
said there were limits to how these ma-
terials could be used in court. Still, they
said, the reports should have given the
government a head start on cases.

“They are good starting points,” said
Juliet Sorenson, a professor at North-
western University School of Law.
“They are indicators of witnesses who
would be subjects for additional interro-
gations; the reports may introduce doc-
uments which lead federal criminal in-
vestigators to do additional digging.”

Case Brought by the S.E.C. Stands Out Because It Stands Alone

JOSHUA ROBERTS/BLOOMBERG NEWS

Fabrice Tourre, formerly on the mortgage desk at Goldman Sachs, was sued by the S.E.C. for helping to sell a mortgage-securities investment. 
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John Paulson, the hedge fund man-
ager, helped devise the Abacus deal.
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One Among Many
Fabrice Tourre is the only Goldman Sachs employee to 
have been named in a Securities and Exchange 
Commission case related to the bank’s mortgage unit. The 
S.E.C. says that Mr. Tourre failed to disclose pertinent 
information in early 2007 about a mortgage security called 
Abacus. But he was only one member of a team that 
developed and approved Abacus. A group at the bank, the 
structured product group, has received the most scrutiny 
since the crisis, but Goldman’s mortgage department had 
hundreds of employees. Here is how the department 
looked at the end of 2007, after downsizing had begun.

Tom Torok contributed reporting.
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These legal replies, which are not public, 
were provided to The New York Times by Nan-
cy Cohen, an artist and filmmaker in New York 
also known as Nancy Koan, who says she found 
the materials in a laptop she had been given by 
a friend in 2006. 

The friend told her he had happened upon 
the laptop discarded in a garbage area in a 
downtown apartment building. E-mail mes-
sages for Mr. Tourre continued streaming into 
the device, but Ms. Cohen said she had ignored 
them until she heard Mr. Tourre’s name in news 
reports about the S.E.C. case.  She then provid-
ed the material to The Times. Mr. Tourre’s law-
yer did not respond to an inquiry for comment.

In the drafted replies, lawyers for Mr. 
Tourre named the other Goldman employees 
who they say worked closely on the Abacus deal 
with him: In addition to Mr. Egol, they included 
David Gerst, a securities lawyer in the Abacus 
group and Darren Littlejohn, another lawyer at 
Goldman who worked on the deal; Cactus Raazi 
and Gail Kreitman, sales representatives; Shin 
Yukawa, a credit ratings specialist; and others.

The S.E.C. focused in the complaint on dis-
closures in the marketing of Abacus, saying that 
the sales documents had failed to tell investors 
that the deal was devised with the help of John 
A. Paulson, the billionaire hedge fund manager, 
who was not named in the case. Mr. Paulson’s 
firm suggested that the deal be linked to mort-
gages for which he expected a high rate of de-
fault, the S.E.C. said; when that came to pass, 
the bets he placed against the securities proved 
very profitable for him. But investors on the 
other side lost more than $1 billion, according to 
the S.E.C.

Mr. Tourre’s lawyers wrote that their client 
was “simply one member of a large team that 
worked on the 2007-AC1 transaction” — refer-
ring to the Abacus deal — “and was entitled to 
rely on Goldman Sachs’s institutional processes 
to ensure that disclosures were properly draft-
ed.” He was not a lawyer, they argued. Legal 
counsel on a deal, in this case Mr. Littlejohn and 
Mr. Gerst, typically review documents and de-
cide what must be disclosed to investors.

The S.E.C. has not said why it focused on 
just one Abacus deal, even though other mort-
gage securities created by Goldman and other 
banks had similar designs and disclosures. In 
many of the securities, for example, there was 

an investor like Mr. Paulson or Goldman itself 
betting against the housing market, and often 
that party helped devise the deal, according to 
four former Goldman employees familiar with 
the securities.

Indeed, there was at least one other secu-
rity that had involved Mr. Paulson, according to 
the 2007 memo written by Mr. Tourre’s desk.

It was Mr. Egol’s name that came up most 
prominently in Mr. Tourre’s legal response to 
the S.E.C., as well as in interviews with traders 
knowledgeable about the Abacus deals.

A former colleague on Goldman’s mortgage 
desk who now works for another financial firm 
said he did not understand why Mr. Tourre had 
been singled out. “That has baffled me from the 
very beginning. I just can’t even begin to tell 
you how junior and insignificant his role was,” 
said this person, who asked not to be named be-
cause it could damage his career.

Mr. Tourre’s lawyers also pointed to an e-
mail that February from Mr. Egol, which said 
“the cdo biz is dead we don’t have a lot of time 
left.” The S.E.C. pointed to that line as evidence 
that Mr. Tourre had known of the trouble in the 
market. Mr. Tourre’s lawyers responded that 
those views were Mr. Egol’s and “not necessar-
ily” Mr. Tourre’s.

The newly released Senate report also cites 
e-mails that it has made public, where Mr. Egol 
seems to have the stronger views. On Jan. 29, 
2007, for instance, Mr. Egol wrote to Mr. Tourre 
that “the mkt is dead.” Mr. Tourre replied, 
“ouahhh, what do you mean by that? Do you 
have any insight I don’t?”

In April 2010, when the S.E.C. filed its case 
against the bank and Mr. Tourre, the young 
banker told friends that he believed Goldman 
had been chosen to be the commission’s “case 
study,” according to several who spoke on the 
condition that they not be identified. The friends 
also said they were concerned that Mr. Tourre’s 
dependence on Goldman for advice and legal 
counsel was not in his best interest.

In September 2009, for instance, Mr. Tourre 
told friends he thought he had to use a lawyer 
from a list of lawyers at three firms that Gold-
man gave him.

Robert Follie, a lawyer in Paris, said Mr. 
Tourre told him he was not authorized to use 
lawyers other than those Goldman selected. 
Mr. Follie said he cautioned Mr. Tourre that his 



interests might diverge from 
Goldman’s, so he should consid-
er hiring his own counsel.

“As a practitioner, I men-
tioned to him that I felt the risk 
in the long run was that the 
lawyer who was acting for him 
might end up in a near conflict-
of-interest situation,” Mr. Follie, 
whose daughter is friends with 

Mr. Tourre, said in an interview last December.
After the S.E.C. case was filed in summer 

2010, Mr. Follie wondered how Mr. Tourre had 
wound up as the only defendant. “I felt that 
somewhere down the line, he must have done 
or not done the proper things to get out of this. 
I was personally wondering if he had sufficient 
representation disassociated from Goldman,” 
he said.

Mr. van Praag, the Goldman spokesman, 
said the bank did not impose lawyers on its 
workers and had not done so on Mr. Tourre. He 
said that “ultimately the decision is for the indi-
vidual and counsel to determine whether they 
are right for each other.”

For the last year, Mr. Tourre has been on 
paid leave from Goldman’s London office, where 
he was transferred after the United States mort-
gage trading business dried up.

Mr. van Praag also pointed to testimony re-
leased this year to the Financial Crisis Inquiry 
Commission, created by Congress to identify 
the cause of the economic crisis, as evidence 
that might help Mr. Tourre’s case because it in-
cluded statements supporting his claim that the 

deal had been created properly and indepen-
dently of Mr. Paulson.

No Criminal Case
Even as Mr. Tourre awaits trial in the civil 

fraud case, it seems that he will not face crimi-
nal charges. When the S.E.C. referred the case 
to the Justice Department, the commission’s top 
enforcement lawyer, Robert S. Khuzami, told his 
counterparts there that he did not believe it was 
a criminal case, according to two people briefed 
on the discussions.

Since Mr. Tourre was named in the case, 
other inquiries into the causes of the financial 
crisis have put the spotlight on activities of a 
number of Wall Street firms. This year, the Fi-
nancial Crisis Inquiry Commission released a 
633-page report, and the Senate’s Permanent 
Subcommittee on Investigations issued its own 
650-page report. While the S.E.C. focused solely 
on the single Abacus deal, the Senate’s report 
raised questions about a handful of other Gold-
man mortgage securities.

The report also detailed Goldman’s aggres-
sive valuation of its customers’ mortgage hold-
ings. Goldman’s “senior management knew its 
sales force was selling C.D.O. securities at in-
flated prices” and knew that those prices were 
dropping, the report said. It quoted from a Gold-
man sales representative’s e-mail saying: “Real 
bad feeling across European sales about some 
of the trades we did with clients.”

in a grand deception of practically ev-
eryone” involved in the mortgage deal.

Indeed, numerous other colleagues
also worked on that mortgage security.
And that deal was just one of nearly two
dozen similar deals totaling $10.9 billion
that Goldman devised from 2004 to 2007
— which in turn were similar to more
than $100 billion of such securities deals
created by other Wall Street firms dur-
ing that period.

While Goldman paid $550 million last
year to settle accusations that it had
misled investors who bought the Aba-
cus mortgage security, no other individ-
uals at the bank have been named. Now,
however, as criticism has grown about
the lack of cases brought by regulators,
the scope of the inquiries appears to be
widening. The United States attorney
general, Eric H. Holder Jr., has said
publicly that his lawyers were review-
ing possible charges against other Gold-
man officials in the wake of a Senate in-
vestigation that produced reams of doc-
uments detailing other questionable de-
cisions that were made in the firm’s
mortgage unit.

The Senate inquiry was one of several
in the past three years. These investiga-
tions by Congressional leaders and
bankruptcy trustees — into the likes of
Washington Mutual, Lehman Brothers
and the ratings agencies — were under-
taken largely to understand what had
gone wrong in the crisis, rather than for
law enforcement. Yet they uncovered
evidence that could be a road map for
federal officials as they decide whether
to bring civil and criminal cases.

One person who already has come
under investigation is Jonathan M.
Egol. A senior trader at Goldman who
worked closely with Mr. Tourre, he had
a negative view on the housing market
early on, and took a lead role in creating
mortgage securities like Abacus that
enabled Goldman and certain clients to
place bets that proved profitable when
the housing market collapsed. 

Last year the S.E.C. examined Mr.
Egol’s role in the Abacus deal in its law-
suit, according to a report by the com-
mission’s inspector general. But Mr.
Egol, now a managing director at the
bank, was not named in the case, in part
because he was more discreet in his
e-mails than Mr. Tourre was, so there
was less evidence against him, accord-
ing to a person with knowledge of the
S.E.C.’s case.

Though Mr. Tourre was a more junior
member of the Goldman team, the
S.E.C. case against him was bolstered
by colorful e-mails he wrote, calling
mortgage securities like those he creat-
ed monstrosities and joking that he sold
them to “widows and orphans.”

The S.E.C. declined to comment about
its focus on Goldman and Mr. Tourre,
beyond pointing to a section in its com-
plaint that said that Mr. Tourre had
been “principally responsible” for the
Abacus deal in the case.

A spokesman for Goldman, Lucas van
Praag, did not dispute that Mr. Tourre
had worked on the Abacus deal as part
of a collaborative team. But he said that
the bank had disagreed with many of
the conclusions about its mortgage unit
contained in the recent Senate report.
Mr. Egol and his lawyer did not respond
to inquiries for comment.

As the government continues to in-
vestigate the activities of Goldman and
other banks, it is uncertain whether oth-
er individuals will be named. Neil M.
Barofsky, who as the first inspector gen-
eral of the Troubled Asset Relief Pro-
gram, the federal bank bailout program,
investigated whether banks had prop-
erly obtained and handled the money
they received, said prosecutors should
look as high up as possible. 

“Obviously in any investigation that
results in charges against a company,”
he said, “you’d like to see the highest-
ranking person responsible for the con-
duct at the company to be held account-
able.”

A Booming Market
A math whiz who got his undergradu-

ate degree at the École Centrale in
Paris, Fabrice Tourre joined Goldman in
2001 after getting a master’s degree at
Stanford. As the housing market and
the demand for mortgages boomed over
the next few years, Goldman went from
creating just $3 billion of mortgage se-
curities called collateralized debt obli-
gations in 2002 to at least $22 billion in
2006, according to Dealogic, a financial
data firm.

The C.D.O.’s were linked to the per-
formance of underlying mortgages that
were bundled into securities; as long as
homeowners stayed current on pay-
ments, investors who bet that the hous-
ing market would stay healthy made
money. Only if many borrowers de-
faulted would the investors lose money. 

Goldman’s mortgage desk worked as
a tight team. Dan Sparks was the head
of all mortgage operations, including
the Abacus team, which Mr. Egol led.

The team worked so closely that its
members shared a group e-mail ad-
dress, “Ficc-mtgcorr-desk.” Nearly all
of the e-mails about the Abacus deal in
the S.E.C.’s case, as well as those about
other, similar deals, were sent by Mr.
Tourre or his colleagues using the
shared e-mail address. 

The 2007 memo that proposed the
Abacus deal to higher managers at
Goldman was signed by all seven mem-
bers of the group. The marketing ma-

terials for Abacus, and other complex
mortgage securities, often listed around
15 people in addition to Mr. Tourre, with
their contact numbers.

Abacus and related mortgage securi-
ties deals were a huge success for Gold-
man, allowing the firm to earn tens of
millions of dollars in fees by selling se-
curities to investors and to place bets on
the securities that helped Goldman per-
form better than most other banks dur-
ing the crisis.

But Mr. Tourre’s world would soon be
turned upside down. In fall 2009, the
S.E.C. issued him a Wells notice, a for-
mal warning that he was likely to be
named in a civil fraud suit for his role in
the mortgage deals. Mr. Egol also re-
ceived such a notice in 2010.

In their Oct. 10 response to the S.E.C.,
Mr. Tourre’s lawyers, including Pamela
Chepiga of Allen & Overy, made an ar-
gument that they have not emphasized
publicly. They contended that “singling
Mr. Tourre out for criticism regarding
the content of this clearly collaborative
effort is unreasonable.” 

These legal replies, which are not
public, were provided to The New York
Times by Nancy Cohen, an artist and
filmmaker in New York also known as
Nancy Koan, who says she found the
materials in a laptop she had been given
by a friend in 2006.  

The friend told her he had happened
upon the laptop discarded in a garbage
area in a downtown apartment building.
E-mail messages for Mr. Tourre contin-
ued streaming into the device, but Ms.
Cohen said she had ignored them until
she heard Mr. Tourre’s name in news
reports about the S.E.C. case.  She then
provided the material to The Times. Mr.
Tourre’s lawyer did not respond to an
inquiry for comment.

In the drafted replies, lawyers for Mr.
Tourre named the other Goldman em-
ployees who they say worked closely on
the Abacus deal with him: In addition to
Mr. Egol, they included David Gerst, a
securities lawyer in the Abacus group
and Darren Littlejohn, another lawyer
at Goldman who worked on the deal;
Cactus Raazi and Gail Kreitman, sales
representatives; Shin Yukawa, a credit
ratings specialist; and others.

The S.E.C. focused in the complaint
on disclosures in the marketing of Aba-
cus, saying that the sales documents
had failed to tell investors that the deal
was devised with the help of John A.
Paulson, the billionaire hedge fund
manager, who was not named in the
case. Mr. Paulson’s firm suggested that
the deal be linked to mortgages for
which he expected a high rate of default,
the S.E.C. said; when that came to pass,
the bets he placed against the securities
proved very profitable for him. But in-
vestors on the other side lost more than
$1 billion, according to the S.E.C. 

Mr. Tourre’s lawyers wrote that their
client was “simply one member of a
large team that worked on the 2007-AC1
transaction” — referring to the Abacus
deal — “and was entitled to rely on

Goldman Sachs’s institutional pro-
cesses to ensure that disclosures were
properly drafted.” He was not a lawyer,
they argued. Legal counsel on a deal, in
this case Mr. Littlejohn and Mr. Gerst,
typically review documents and decide
what must be disclosed to investors.

The S.E.C. has not said why it focused
on just one Abacus deal, even though
other mortgage securities created by
Goldman and other banks had similar
designs and disclosures. In many of the
securities, for example, there was an in-
vestor like Mr. Paulson or Goldman it-
self betting against the housing market,
and often that party helped devise the
deal, according to four former Goldman
employees familiar with the securities.

Indeed, there was at least one other
security that had involved Mr. Paulson,

according to the 2007 memo written by
Mr. Tourre’s desk.

It was Mr. Egol’s name that came up
most prominently in Mr. Tourre’s legal
response to the S.E.C., as well as in in-
terviews with traders knowledgeable
about the Abacus deals.

A former colleague on Goldman’s
mortgage desk who now works for an-
other financial firm said he did not un-
derstand why Mr. Tourre had been sin-
gled out. “That has baffled me from the
very beginning. I just can’t even begin
to tell you how junior and insignificant
his role was,” said this person, who
asked not to be named because it could
damage his career. 

Mr. Tourre’s lawyers also pointed to
an e-mail that February from Mr. Egol,
which said “the cdo biz is dead we don’t
have a lot of time left.” The S.E.C. point-
ed to that line as evidence that Mr.
Tourre had known of the trouble in the
market. Mr. Tourre’s lawyers respond-
ed that those views were Mr. Egol’s and
“not necessarily” Mr. Tourre’s.

The newly released Senate report
also cites e-mails that it has made pub-
lic, where Mr. Egol seems to have the

stronger views. On Jan. 29, 2007, for in-
stance, Mr. Egol wrote to Mr. Tourre
that “the mkt is dead.” Mr. Tourre re-
plied, “ouahhh, what do you mean by
that? Do you have any insight I don’t?” 

In April 2010, when the S.E.C. filed its
case against the bank and Mr. Tourre,
the young banker told friends that he
believed Goldman had been chosen to
be the commission’s “case study,” ac-
cording to several who spoke on the
condition that they not be identified.
The friends also said they were con-
cerned that Mr. Tourre’s dependence on
Goldman for advice and legal counsel
was not in his best interest.

In September 2009, for instance, Mr.
Tourre told friends he thought he had to
use a lawyer from a list of lawyers at
three firms that Goldman gave him.

Robert Follie, a lawyer in Paris, said
Mr. Tourre told him he was not au-
thorized to use lawyers other than those
Goldman selected. Mr. Follie said he
cautioned Mr. Tourre that his interests
might diverge from Goldman’s, so he
should consider hiring his own counsel. 

“As a practitioner, I mentioned to him
that I felt the risk in the long run was
that the lawyer who was acting for him
might end up in a near conflict-of-in-
terest situation,” Mr. Follie, whose
daughter is friends with Mr. Tourre,
said in an interview last December. 

After the S.E.C. case was filed in sum-
mer 2010, Mr. Follie wondered how Mr.
Tourre had wound up as the only de-
fendant. “I felt that somewhere down
the line, he must have done or not done
the proper things to get out of this. I was
personally wondering if he had suffi-
cient representation disassociated from
Goldman,” he said.

Mr. van Praag, the Goldman spokes-
man, said the bank did not impose law-
yers on its workers and had not done so
on Mr. Tourre. He said that “ultimately
the decision is for the individual and
counsel to determine whether they are
right for each other.”

For the last year, Mr. Tourre has been
on paid leave from Goldman’s London
office, where he was transferred after
the United States mortgage trading
business dried up.

Mr. van Praag also pointed to testi-
mony released this year to the Financial
Crisis Inquiry Commission, created by
Congress to identify the cause of the
economic crisis, as evidence that might
help Mr. Tourre’s case because it includ-
ed statements supporting his claim that
the deal had been created properly and
independently of Mr. Paulson.

No Criminal Case
Even as Mr. Tourre awaits trial in the

civil fraud case, it seems that he will not
face criminal charges. When the S.E.C.
referred the case to the Justice De-
partment, the commission’s top enforce-
ment lawyer, Robert S. Khuzami, told
his counterparts there that he did not
believe it was a criminal case, according
to two people briefed on the discussions.

Since Mr. Tourre was named in the
case, other inquiries into the causes of
the financial crisis have put the spot-
light on activities of a number of Wall
Street firms. This year, the Financial
Crisis Inquiry Commission released a
633-page report, and the Senate’s Per-
manent Subcommittee on Investiga-
tions issued its own 650-page report.
While the S.E.C. focused solely on the
single Abacus deal, the Senate’s report
raised questions about a handful of oth-
er Goldman mortgage securities. 

The report also detailed Goldman’s
aggressive valuation of its customers’
mortgage holdings. Goldman’s “senior
management knew its sales force was
selling C.D.O. securities at inflated
prices” and knew that those prices were
dropping, the report said. It quoted
from a Goldman sales representative’s
e-mail saying: “Real bad feeling across
European sales about some of the
trades we did with clients.”

In addition, the Senate said that two
Goldman employees, Deeb Salem and
David Swenson, tried to manipulate
prices of securities used to bet against
mortgages. Both tried to help Goldman
pile on larger bets against the mortgage
market, and they wanted to be able to
buy such negative bets more cheaply,
the report said. Goldman, as a broker,
was able to affect prices in the market
through the bids and offers it gave out. 

Mr. Swenson wrote in May 2007 that
the bank should try to “start killing”
prices on certain positions so that Gold-
man would be able to “pick some high
quality stuff,” according to the Senate
report. The strategy, Mr. Swenson
wrote, would “have people totally de-
moralized.” The pair were unsuccessful
in their attempt, and both denied mak-
ing it to the Senate committee. Mr. van
Praag said last week that the report had
no evidence of manipulation.

Still, the Senate report said that
“trading with the intent to manipulate
market prices, even if unsuccessful, is a
violation of the federal securities laws.”

Goldman is not the only firm to have
been scrutinized in public reports.
Washington Mutual and Deutsche
Bank, for instance, were also cited in
the recent Senate report. And last year,
a trustee examining the Lehman Broth-
ers bankruptcy uncovered questionable
accounting maneuvers at that firm.
Companies like Bank of America, the
American International Group and
Moody’s Investors Service have been
featured in other hearings and reports.

Former United States prosecutors
said there were limits to how these ma-
terials could be used in court. Still, they
said, the reports should have given the
government a head start on cases.

“They are good starting points,” said
Juliet Sorenson, a professor at North-
western University School of Law.
“They are indicators of witnesses who
would be subjects for additional interro-
gations; the reports may introduce doc-
uments which lead federal criminal in-
vestigators to do additional digging.”
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have been named in a Securities and Exchange 
Commission case related to the bank’s mortgage unit. The 
S.E.C. says that Mr. Tourre failed to disclose pertinent 
information in early 2007 about a mortgage security called 
Abacus. But he was only one member of a team that 
developed and approved Abacus. A group at the bank, the 
structured product group, has received the most scrutiny 
since the crisis, but Goldman’s mortgage department had 
hundreds of employees. Here is how the department 
looked at the end of 2007, after downsizing had begun.
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in a grand deception of practically ev-
eryone” involved in the mortgage deal.

Indeed, numerous other colleagues
also worked on that mortgage security.
And that deal was just one of nearly two
dozen similar deals totaling $10.9 billion
that Goldman devised from 2004 to 2007
— which in turn were similar to more
than $100 billion of such securities deals
created by other Wall Street firms dur-
ing that period.

While Goldman paid $550 million last
year to settle accusations that it had
misled investors who bought the Aba-
cus mortgage security, no other individ-
uals at the bank have been named. Now,
however, as criticism has grown about
the lack of cases brought by regulators,
the scope of the inquiries appears to be
widening. The United States attorney
general, Eric H. Holder Jr., has said
publicly that his lawyers were review-
ing possible charges against other Gold-
man officials in the wake of a Senate in-
vestigation that produced reams of doc-
uments detailing other questionable de-
cisions that were made in the firm’s
mortgage unit.

The Senate inquiry was one of several
in the past three years. These investiga-
tions by Congressional leaders and
bankruptcy trustees — into the likes of
Washington Mutual, Lehman Brothers
and the ratings agencies — were under-
taken largely to understand what had
gone wrong in the crisis, rather than for
law enforcement. Yet they uncovered
evidence that could be a road map for
federal officials as they decide whether
to bring civil and criminal cases.

One person who already has come
under investigation is Jonathan M.
Egol. A senior trader at Goldman who
worked closely with Mr. Tourre, he had
a negative view on the housing market
early on, and took a lead role in creating
mortgage securities like Abacus that
enabled Goldman and certain clients to
place bets that proved profitable when
the housing market collapsed. 

Last year the S.E.C. examined Mr.
Egol’s role in the Abacus deal in its law-
suit, according to a report by the com-
mission’s inspector general. But Mr.
Egol, now a managing director at the
bank, was not named in the case, in part
because he was more discreet in his
e-mails than Mr. Tourre was, so there
was less evidence against him, accord-
ing to a person with knowledge of the
S.E.C.’s case.

Though Mr. Tourre was a more junior
member of the Goldman team, the
S.E.C. case against him was bolstered
by colorful e-mails he wrote, calling
mortgage securities like those he creat-
ed monstrosities and joking that he sold
them to “widows and orphans.”

The S.E.C. declined to comment about
its focus on Goldman and Mr. Tourre,
beyond pointing to a section in its com-
plaint that said that Mr. Tourre had
been “principally responsible” for the
Abacus deal in the case.

A spokesman for Goldman, Lucas van
Praag, did not dispute that Mr. Tourre
had worked on the Abacus deal as part
of a collaborative team. But he said that
the bank had disagreed with many of
the conclusions about its mortgage unit
contained in the recent Senate report.
Mr. Egol and his lawyer did not respond
to inquiries for comment.

As the government continues to in-
vestigate the activities of Goldman and
other banks, it is uncertain whether oth-
er individuals will be named. Neil M.
Barofsky, who as the first inspector gen-
eral of the Troubled Asset Relief Pro-
gram, the federal bank bailout program,
investigated whether banks had prop-
erly obtained and handled the money
they received, said prosecutors should
look as high up as possible. 

“Obviously in any investigation that
results in charges against a company,”
he said, “you’d like to see the highest-
ranking person responsible for the con-
duct at the company to be held account-
able.”

A Booming Market
A math whiz who got his undergradu-

ate degree at the École Centrale in
Paris, Fabrice Tourre joined Goldman in
2001 after getting a master’s degree at
Stanford. As the housing market and
the demand for mortgages boomed over
the next few years, Goldman went from
creating just $3 billion of mortgage se-
curities called collateralized debt obli-
gations in 2002 to at least $22 billion in
2006, according to Dealogic, a financial
data firm.

The C.D.O.’s were linked to the per-
formance of underlying mortgages that
were bundled into securities; as long as
homeowners stayed current on pay-
ments, investors who bet that the hous-
ing market would stay healthy made
money. Only if many borrowers de-
faulted would the investors lose money. 

Goldman’s mortgage desk worked as
a tight team. Dan Sparks was the head
of all mortgage operations, including
the Abacus team, which Mr. Egol led.

The team worked so closely that its
members shared a group e-mail ad-
dress, “Ficc-mtgcorr-desk.” Nearly all
of the e-mails about the Abacus deal in
the S.E.C.’s case, as well as those about
other, similar deals, were sent by Mr.
Tourre or his colleagues using the
shared e-mail address. 

The 2007 memo that proposed the
Abacus deal to higher managers at
Goldman was signed by all seven mem-
bers of the group. The marketing ma-

terials for Abacus, and other complex
mortgage securities, often listed around
15 people in addition to Mr. Tourre, with
their contact numbers.

Abacus and related mortgage securi-
ties deals were a huge success for Gold-
man, allowing the firm to earn tens of
millions of dollars in fees by selling se-
curities to investors and to place bets on
the securities that helped Goldman per-
form better than most other banks dur-
ing the crisis.

But Mr. Tourre’s world would soon be
turned upside down. In fall 2009, the
S.E.C. issued him a Wells notice, a for-
mal warning that he was likely to be
named in a civil fraud suit for his role in
the mortgage deals. Mr. Egol also re-
ceived such a notice in 2010.

In their Oct. 10 response to the S.E.C.,
Mr. Tourre’s lawyers, including Pamela
Chepiga of Allen & Overy, made an ar-
gument that they have not emphasized
publicly. They contended that “singling
Mr. Tourre out for criticism regarding
the content of this clearly collaborative
effort is unreasonable.” 

These legal replies, which are not
public, were provided to The New York
Times by Nancy Cohen, an artist and
filmmaker in New York also known as
Nancy Koan, who says she found the
materials in a laptop she had been given
by a friend in 2006.  

The friend told her he had happened
upon the laptop discarded in a garbage
area in a downtown apartment building.
E-mail messages for Mr. Tourre contin-
ued streaming into the device, but Ms.
Cohen said she had ignored them until
she heard Mr. Tourre’s name in news
reports about the S.E.C. case.  She then
provided the material to The Times. Mr.
Tourre’s lawyer did not respond to an
inquiry for comment.

In the drafted replies, lawyers for Mr.
Tourre named the other Goldman em-
ployees who they say worked closely on
the Abacus deal with him: In addition to
Mr. Egol, they included David Gerst, a
securities lawyer in the Abacus group
and Darren Littlejohn, another lawyer
at Goldman who worked on the deal;
Cactus Raazi and Gail Kreitman, sales
representatives; Shin Yukawa, a credit
ratings specialist; and others.

The S.E.C. focused in the complaint
on disclosures in the marketing of Aba-
cus, saying that the sales documents
had failed to tell investors that the deal
was devised with the help of John A.
Paulson, the billionaire hedge fund
manager, who was not named in the
case. Mr. Paulson’s firm suggested that
the deal be linked to mortgages for
which he expected a high rate of default,
the S.E.C. said; when that came to pass,
the bets he placed against the securities
proved very profitable for him. But in-
vestors on the other side lost more than
$1 billion, according to the S.E.C. 

Mr. Tourre’s lawyers wrote that their
client was “simply one member of a
large team that worked on the 2007-AC1
transaction” — referring to the Abacus
deal — “and was entitled to rely on

Goldman Sachs’s institutional pro-
cesses to ensure that disclosures were
properly drafted.” He was not a lawyer,
they argued. Legal counsel on a deal, in
this case Mr. Littlejohn and Mr. Gerst,
typically review documents and decide
what must be disclosed to investors.

The S.E.C. has not said why it focused
on just one Abacus deal, even though
other mortgage securities created by
Goldman and other banks had similar
designs and disclosures. In many of the
securities, for example, there was an in-
vestor like Mr. Paulson or Goldman it-
self betting against the housing market,
and often that party helped devise the
deal, according to four former Goldman
employees familiar with the securities.

Indeed, there was at least one other
security that had involved Mr. Paulson,

according to the 2007 memo written by
Mr. Tourre’s desk.

It was Mr. Egol’s name that came up
most prominently in Mr. Tourre’s legal
response to the S.E.C., as well as in in-
terviews with traders knowledgeable
about the Abacus deals.

A former colleague on Goldman’s
mortgage desk who now works for an-
other financial firm said he did not un-
derstand why Mr. Tourre had been sin-
gled out. “That has baffled me from the
very beginning. I just can’t even begin
to tell you how junior and insignificant
his role was,” said this person, who
asked not to be named because it could
damage his career. 

Mr. Tourre’s lawyers also pointed to
an e-mail that February from Mr. Egol,
which said “the cdo biz is dead we don’t
have a lot of time left.” The S.E.C. point-
ed to that line as evidence that Mr.
Tourre had known of the trouble in the
market. Mr. Tourre’s lawyers respond-
ed that those views were Mr. Egol’s and
“not necessarily” Mr. Tourre’s.

The newly released Senate report
also cites e-mails that it has made pub-
lic, where Mr. Egol seems to have the

stronger views. On Jan. 29, 2007, for in-
stance, Mr. Egol wrote to Mr. Tourre
that “the mkt is dead.” Mr. Tourre re-
plied, “ouahhh, what do you mean by
that? Do you have any insight I don’t?” 

In April 2010, when the S.E.C. filed its
case against the bank and Mr. Tourre,
the young banker told friends that he
believed Goldman had been chosen to
be the commission’s “case study,” ac-
cording to several who spoke on the
condition that they not be identified.
The friends also said they were con-
cerned that Mr. Tourre’s dependence on
Goldman for advice and legal counsel
was not in his best interest.

In September 2009, for instance, Mr.
Tourre told friends he thought he had to
use a lawyer from a list of lawyers at
three firms that Goldman gave him.

Robert Follie, a lawyer in Paris, said
Mr. Tourre told him he was not au-
thorized to use lawyers other than those
Goldman selected. Mr. Follie said he
cautioned Mr. Tourre that his interests
might diverge from Goldman’s, so he
should consider hiring his own counsel. 

“As a practitioner, I mentioned to him
that I felt the risk in the long run was
that the lawyer who was acting for him
might end up in a near conflict-of-in-
terest situation,” Mr. Follie, whose
daughter is friends with Mr. Tourre,
said in an interview last December. 

After the S.E.C. case was filed in sum-
mer 2010, Mr. Follie wondered how Mr.
Tourre had wound up as the only de-
fendant. “I felt that somewhere down
the line, he must have done or not done
the proper things to get out of this. I was
personally wondering if he had suffi-
cient representation disassociated from
Goldman,” he said.

Mr. van Praag, the Goldman spokes-
man, said the bank did not impose law-
yers on its workers and had not done so
on Mr. Tourre. He said that “ultimately
the decision is for the individual and
counsel to determine whether they are
right for each other.”

For the last year, Mr. Tourre has been
on paid leave from Goldman’s London
office, where he was transferred after
the United States mortgage trading
business dried up.

Mr. van Praag also pointed to testi-
mony released this year to the Financial
Crisis Inquiry Commission, created by
Congress to identify the cause of the
economic crisis, as evidence that might
help Mr. Tourre’s case because it includ-
ed statements supporting his claim that
the deal had been created properly and
independently of Mr. Paulson.

No Criminal Case
Even as Mr. Tourre awaits trial in the

civil fraud case, it seems that he will not
face criminal charges. When the S.E.C.
referred the case to the Justice De-
partment, the commission’s top enforce-
ment lawyer, Robert S. Khuzami, told
his counterparts there that he did not
believe it was a criminal case, according
to two people briefed on the discussions.

Since Mr. Tourre was named in the
case, other inquiries into the causes of
the financial crisis have put the spot-
light on activities of a number of Wall
Street firms. This year, the Financial
Crisis Inquiry Commission released a
633-page report, and the Senate’s Per-
manent Subcommittee on Investiga-
tions issued its own 650-page report.
While the S.E.C. focused solely on the
single Abacus deal, the Senate’s report
raised questions about a handful of oth-
er Goldman mortgage securities. 

The report also detailed Goldman’s
aggressive valuation of its customers’
mortgage holdings. Goldman’s “senior
management knew its sales force was
selling C.D.O. securities at inflated
prices” and knew that those prices were
dropping, the report said. It quoted
from a Goldman sales representative’s
e-mail saying: “Real bad feeling across
European sales about some of the
trades we did with clients.”

In addition, the Senate said that two
Goldman employees, Deeb Salem and
David Swenson, tried to manipulate
prices of securities used to bet against
mortgages. Both tried to help Goldman
pile on larger bets against the mortgage
market, and they wanted to be able to
buy such negative bets more cheaply,
the report said. Goldman, as a broker,
was able to affect prices in the market
through the bids and offers it gave out. 

Mr. Swenson wrote in May 2007 that
the bank should try to “start killing”
prices on certain positions so that Gold-
man would be able to “pick some high
quality stuff,” according to the Senate
report. The strategy, Mr. Swenson
wrote, would “have people totally de-
moralized.” The pair were unsuccessful
in their attempt, and both denied mak-
ing it to the Senate committee. Mr. van
Praag said last week that the report had
no evidence of manipulation.

Still, the Senate report said that
“trading with the intent to manipulate
market prices, even if unsuccessful, is a
violation of the federal securities laws.”

Goldman is not the only firm to have
been scrutinized in public reports.
Washington Mutual and Deutsche
Bank, for instance, were also cited in
the recent Senate report. And last year,
a trustee examining the Lehman Broth-
ers bankruptcy uncovered questionable
accounting maneuvers at that firm.
Companies like Bank of America, the
American International Group and
Moody’s Investors Service have been
featured in other hearings and reports.

Former United States prosecutors
said there were limits to how these ma-
terials could be used in court. Still, they
said, the reports should have given the
government a head start on cases.

“They are good starting points,” said
Juliet Sorenson, a professor at North-
western University School of Law.
“They are indicators of witnesses who
would be subjects for additional interro-
gations; the reports may introduce doc-
uments which lead federal criminal in-
vestigators to do additional digging.”

Case Brought by the S.E.C. Stands Out Because It Stands Alone

JOSHUA ROBERTS/BLOOMBERG NEWS

Fabrice Tourre, formerly on the mortgage desk at Goldman Sachs, was sued by the S.E.C. for helping to sell a mortgage-securities investment. 
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John Paulson, the hedge fund man-
ager, helped devise the Abacus deal.
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Source: Internal Goldman Sachs document
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Goldman employees 
from other departments
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SECURITIES LAWYER

Darren Littlejohn
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Cactus Raazi
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One Among Many
Fabrice Tourre is the only Goldman Sachs employee to 
have been named in a Securities and Exchange 
Commission case related to the bank’s mortgage unit. The 
S.E.C. says that Mr. Tourre failed to disclose pertinent 
information in early 2007 about a mortgage security called 
Abacus. But he was only one member of a team that 
developed and approved Abacus. A group at the bank, the 
structured product group, has received the most scrutiny 
since the crisis, but Goldman’s mortgage department had 
hundreds of employees. Here is how the department 
looked at the end of 2007, after downsizing had begun.

Tom Torok contributed reporting.
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in a grand deception of practically ev-
eryone” involved in the mortgage deal.

Indeed, numerous other colleagues
also worked on that mortgage security.
And that deal was just one of nearly two
dozen similar deals totaling $10.9 billion
that Goldman devised from 2004 to 2007
— which in turn were similar to more
than $100 billion of such securities deals
created by other Wall Street firms dur-
ing that period.

While Goldman paid $550 million last
year to settle accusations that it had
misled investors who bought the Aba-
cus mortgage security, no other individ-
uals at the bank have been named. Now,
however, as criticism has grown about
the lack of cases brought by regulators,
the scope of the inquiries appears to be
widening. The United States attorney
general, Eric H. Holder Jr., has said
publicly that his lawyers were review-
ing possible charges against other Gold-
man officials in the wake of a Senate in-
vestigation that produced reams of doc-
uments detailing other questionable de-
cisions that were made in the firm’s
mortgage unit.

The Senate inquiry was one of several
in the past three years. These investiga-
tions by Congressional leaders and
bankruptcy trustees — into the likes of
Washington Mutual, Lehman Brothers
and the ratings agencies — were under-
taken largely to understand what had
gone wrong in the crisis, rather than for
law enforcement. Yet they uncovered
evidence that could be a road map for
federal officials as they decide whether
to bring civil and criminal cases.

One person who already has come
under investigation is Jonathan M.
Egol. A senior trader at Goldman who
worked closely with Mr. Tourre, he had
a negative view on the housing market
early on, and took a lead role in creating
mortgage securities like Abacus that
enabled Goldman and certain clients to
place bets that proved profitable when
the housing market collapsed. 

Last year the S.E.C. examined Mr.
Egol’s role in the Abacus deal in its law-
suit, according to a report by the com-
mission’s inspector general. But Mr.
Egol, now a managing director at the
bank, was not named in the case, in part
because he was more discreet in his
e-mails than Mr. Tourre was, so there
was less evidence against him, accord-
ing to a person with knowledge of the
S.E.C.’s case.

Though Mr. Tourre was a more junior
member of the Goldman team, the
S.E.C. case against him was bolstered
by colorful e-mails he wrote, calling
mortgage securities like those he creat-
ed monstrosities and joking that he sold
them to “widows and orphans.”

The S.E.C. declined to comment about
its focus on Goldman and Mr. Tourre,
beyond pointing to a section in its com-
plaint that said that Mr. Tourre had
been “principally responsible” for the
Abacus deal in the case.

A spokesman for Goldman, Lucas van
Praag, did not dispute that Mr. Tourre
had worked on the Abacus deal as part
of a collaborative team. But he said that
the bank had disagreed with many of
the conclusions about its mortgage unit
contained in the recent Senate report.
Mr. Egol and his lawyer did not respond
to inquiries for comment.

As the government continues to in-
vestigate the activities of Goldman and
other banks, it is uncertain whether oth-
er individuals will be named. Neil M.
Barofsky, who as the first inspector gen-
eral of the Troubled Asset Relief Pro-
gram, the federal bank bailout program,
investigated whether banks had prop-
erly obtained and handled the money
they received, said prosecutors should
look as high up as possible. 

“Obviously in any investigation that
results in charges against a company,”
he said, “you’d like to see the highest-
ranking person responsible for the con-
duct at the company to be held account-
able.”

A Booming Market
A math whiz who got his undergradu-

ate degree at the École Centrale in
Paris, Fabrice Tourre joined Goldman in
2001 after getting a master’s degree at
Stanford. As the housing market and
the demand for mortgages boomed over
the next few years, Goldman went from
creating just $3 billion of mortgage se-
curities called collateralized debt obli-
gations in 2002 to at least $22 billion in
2006, according to Dealogic, a financial
data firm.

The C.D.O.’s were linked to the per-
formance of underlying mortgages that
were bundled into securities; as long as
homeowners stayed current on pay-
ments, investors who bet that the hous-
ing market would stay healthy made
money. Only if many borrowers de-
faulted would the investors lose money. 

Goldman’s mortgage desk worked as
a tight team. Dan Sparks was the head
of all mortgage operations, including
the Abacus team, which Mr. Egol led.

The team worked so closely that its
members shared a group e-mail ad-
dress, “Ficc-mtgcorr-desk.” Nearly all
of the e-mails about the Abacus deal in
the S.E.C.’s case, as well as those about
other, similar deals, were sent by Mr.
Tourre or his colleagues using the
shared e-mail address. 

The 2007 memo that proposed the
Abacus deal to higher managers at
Goldman was signed by all seven mem-
bers of the group. The marketing ma-

terials for Abacus, and other complex
mortgage securities, often listed around
15 people in addition to Mr. Tourre, with
their contact numbers.

Abacus and related mortgage securi-
ties deals were a huge success for Gold-
man, allowing the firm to earn tens of
millions of dollars in fees by selling se-
curities to investors and to place bets on
the securities that helped Goldman per-
form better than most other banks dur-
ing the crisis.

But Mr. Tourre’s world would soon be
turned upside down. In fall 2009, the
S.E.C. issued him a Wells notice, a for-
mal warning that he was likely to be
named in a civil fraud suit for his role in
the mortgage deals. Mr. Egol also re-
ceived such a notice in 2010.

In their Oct. 10 response to the S.E.C.,
Mr. Tourre’s lawyers, including Pamela
Chepiga of Allen & Overy, made an ar-
gument that they have not emphasized
publicly. They contended that “singling
Mr. Tourre out for criticism regarding
the content of this clearly collaborative
effort is unreasonable.” 

These legal replies, which are not
public, were provided to The New York
Times by Nancy Cohen, an artist and
filmmaker in New York also known as
Nancy Koan, who says she found the
materials in a laptop she had been given
by a friend in 2006.  

The friend told her he had happened
upon the laptop discarded in a garbage
area in a downtown apartment building.
E-mail messages for Mr. Tourre contin-
ued streaming into the device, but Ms.
Cohen said she had ignored them until
she heard Mr. Tourre’s name in news
reports about the S.E.C. case.  She then
provided the material to The Times. Mr.
Tourre’s lawyer did not respond to an
inquiry for comment.

In the drafted replies, lawyers for Mr.
Tourre named the other Goldman em-
ployees who they say worked closely on
the Abacus deal with him: In addition to
Mr. Egol, they included David Gerst, a
securities lawyer in the Abacus group
and Darren Littlejohn, another lawyer
at Goldman who worked on the deal;
Cactus Raazi and Gail Kreitman, sales
representatives; Shin Yukawa, a credit
ratings specialist; and others.

The S.E.C. focused in the complaint
on disclosures in the marketing of Aba-
cus, saying that the sales documents
had failed to tell investors that the deal
was devised with the help of John A.
Paulson, the billionaire hedge fund
manager, who was not named in the
case. Mr. Paulson’s firm suggested that
the deal be linked to mortgages for
which he expected a high rate of default,
the S.E.C. said; when that came to pass,
the bets he placed against the securities
proved very profitable for him. But in-
vestors on the other side lost more than
$1 billion, according to the S.E.C. 

Mr. Tourre’s lawyers wrote that their
client was “simply one member of a
large team that worked on the 2007-AC1
transaction” — referring to the Abacus
deal — “and was entitled to rely on

Goldman Sachs’s institutional pro-
cesses to ensure that disclosures were
properly drafted.” He was not a lawyer,
they argued. Legal counsel on a deal, in
this case Mr. Littlejohn and Mr. Gerst,
typically review documents and decide
what must be disclosed to investors.

The S.E.C. has not said why it focused
on just one Abacus deal, even though
other mortgage securities created by
Goldman and other banks had similar
designs and disclosures. In many of the
securities, for example, there was an in-
vestor like Mr. Paulson or Goldman it-
self betting against the housing market,
and often that party helped devise the
deal, according to four former Goldman
employees familiar with the securities.

Indeed, there was at least one other
security that had involved Mr. Paulson,

according to the 2007 memo written by
Mr. Tourre’s desk.

It was Mr. Egol’s name that came up
most prominently in Mr. Tourre’s legal
response to the S.E.C., as well as in in-
terviews with traders knowledgeable
about the Abacus deals.

A former colleague on Goldman’s
mortgage desk who now works for an-
other financial firm said he did not un-
derstand why Mr. Tourre had been sin-
gled out. “That has baffled me from the
very beginning. I just can’t even begin
to tell you how junior and insignificant
his role was,” said this person, who
asked not to be named because it could
damage his career. 

Mr. Tourre’s lawyers also pointed to
an e-mail that February from Mr. Egol,
which said “the cdo biz is dead we don’t
have a lot of time left.” The S.E.C. point-
ed to that line as evidence that Mr.
Tourre had known of the trouble in the
market. Mr. Tourre’s lawyers respond-
ed that those views were Mr. Egol’s and
“not necessarily” Mr. Tourre’s.

The newly released Senate report
also cites e-mails that it has made pub-
lic, where Mr. Egol seems to have the

stronger views. On Jan. 29, 2007, for in-
stance, Mr. Egol wrote to Mr. Tourre
that “the mkt is dead.” Mr. Tourre re-
plied, “ouahhh, what do you mean by
that? Do you have any insight I don’t?” 

In April 2010, when the S.E.C. filed its
case against the bank and Mr. Tourre,
the young banker told friends that he
believed Goldman had been chosen to
be the commission’s “case study,” ac-
cording to several who spoke on the
condition that they not be identified.
The friends also said they were con-
cerned that Mr. Tourre’s dependence on
Goldman for advice and legal counsel
was not in his best interest.

In September 2009, for instance, Mr.
Tourre told friends he thought he had to
use a lawyer from a list of lawyers at
three firms that Goldman gave him.

Robert Follie, a lawyer in Paris, said
Mr. Tourre told him he was not au-
thorized to use lawyers other than those
Goldman selected. Mr. Follie said he
cautioned Mr. Tourre that his interests
might diverge from Goldman’s, so he
should consider hiring his own counsel. 

“As a practitioner, I mentioned to him
that I felt the risk in the long run was
that the lawyer who was acting for him
might end up in a near conflict-of-in-
terest situation,” Mr. Follie, whose
daughter is friends with Mr. Tourre,
said in an interview last December. 

After the S.E.C. case was filed in sum-
mer 2010, Mr. Follie wondered how Mr.
Tourre had wound up as the only de-
fendant. “I felt that somewhere down
the line, he must have done or not done
the proper things to get out of this. I was
personally wondering if he had suffi-
cient representation disassociated from
Goldman,” he said.

Mr. van Praag, the Goldman spokes-
man, said the bank did not impose law-
yers on its workers and had not done so
on Mr. Tourre. He said that “ultimately
the decision is for the individual and
counsel to determine whether they are
right for each other.”

For the last year, Mr. Tourre has been
on paid leave from Goldman’s London
office, where he was transferred after
the United States mortgage trading
business dried up.

Mr. van Praag also pointed to testi-
mony released this year to the Financial
Crisis Inquiry Commission, created by
Congress to identify the cause of the
economic crisis, as evidence that might
help Mr. Tourre’s case because it includ-
ed statements supporting his claim that
the deal had been created properly and
independently of Mr. Paulson.

No Criminal Case
Even as Mr. Tourre awaits trial in the

civil fraud case, it seems that he will not
face criminal charges. When the S.E.C.
referred the case to the Justice De-
partment, the commission’s top enforce-
ment lawyer, Robert S. Khuzami, told
his counterparts there that he did not
believe it was a criminal case, according
to two people briefed on the discussions.

Since Mr. Tourre was named in the
case, other inquiries into the causes of
the financial crisis have put the spot-
light on activities of a number of Wall
Street firms. This year, the Financial
Crisis Inquiry Commission released a
633-page report, and the Senate’s Per-
manent Subcommittee on Investiga-
tions issued its own 650-page report.
While the S.E.C. focused solely on the
single Abacus deal, the Senate’s report
raised questions about a handful of oth-
er Goldman mortgage securities. 

The report also detailed Goldman’s
aggressive valuation of its customers’
mortgage holdings. Goldman’s “senior
management knew its sales force was
selling C.D.O. securities at inflated
prices” and knew that those prices were
dropping, the report said. It quoted
from a Goldman sales representative’s
e-mail saying: “Real bad feeling across
European sales about some of the
trades we did with clients.”

In addition, the Senate said that two
Goldman employees, Deeb Salem and
David Swenson, tried to manipulate
prices of securities used to bet against
mortgages. Both tried to help Goldman
pile on larger bets against the mortgage
market, and they wanted to be able to
buy such negative bets more cheaply,
the report said. Goldman, as a broker,
was able to affect prices in the market
through the bids and offers it gave out. 

Mr. Swenson wrote in May 2007 that
the bank should try to “start killing”
prices on certain positions so that Gold-
man would be able to “pick some high
quality stuff,” according to the Senate
report. The strategy, Mr. Swenson
wrote, would “have people totally de-
moralized.” The pair were unsuccessful
in their attempt, and both denied mak-
ing it to the Senate committee. Mr. van
Praag said last week that the report had
no evidence of manipulation.

Still, the Senate report said that
“trading with the intent to manipulate
market prices, even if unsuccessful, is a
violation of the federal securities laws.”

Goldman is not the only firm to have
been scrutinized in public reports.
Washington Mutual and Deutsche
Bank, for instance, were also cited in
the recent Senate report. And last year,
a trustee examining the Lehman Broth-
ers bankruptcy uncovered questionable
accounting maneuvers at that firm.
Companies like Bank of America, the
American International Group and
Moody’s Investors Service have been
featured in other hearings and reports.

Former United States prosecutors
said there were limits to how these ma-
terials could be used in court. Still, they
said, the reports should have given the
government a head start on cases.

“They are good starting points,” said
Juliet Sorenson, a professor at North-
western University School of Law.
“They are indicators of witnesses who
would be subjects for additional interro-
gations; the reports may introduce doc-
uments which lead federal criminal in-
vestigators to do additional digging.”

Case Brought by the S.E.C. Stands Out Because It Stands Alone

JOSHUA ROBERTS/BLOOMBERG NEWS

Fabrice Tourre, formerly on the mortgage desk at Goldman Sachs, was sued by the S.E.C. for helping to sell a mortgage-securities investment. 
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John Paulson, the hedge fund man-
ager, helped devise the Abacus deal.
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One Among Many
Fabrice Tourre is the only Goldman Sachs employee to 
have been named in a Securities and Exchange 
Commission case related to the bank’s mortgage unit. The 
S.E.C. says that Mr. Tourre failed to disclose pertinent 
information in early 2007 about a mortgage security called 
Abacus. But he was only one member of a team that 
developed and approved Abacus. A group at the bank, the 
structured product group, has received the most scrutiny 
since the crisis, but Goldman’s mortgage department had 
hundreds of employees. Here is how the department 
looked at the end of 2007, after downsizing had begun.

Tom Torok contributed reporting.
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in a grand deception of practically ev-
eryone” involved in the mortgage deal.

Indeed, numerous other colleagues
also worked on that mortgage security.
And that deal was just one of nearly two
dozen similar deals totaling $10.9 billion
that Goldman devised from 2004 to 2007
— which in turn were similar to more
than $100 billion of such securities deals
created by other Wall Street firms dur-
ing that period.

While Goldman paid $550 million last
year to settle accusations that it had
misled investors who bought the Aba-
cus mortgage security, no other individ-
uals at the bank have been named. Now,
however, as criticism has grown about
the lack of cases brought by regulators,
the scope of the inquiries appears to be
widening. The United States attorney
general, Eric H. Holder Jr., has said
publicly that his lawyers were review-
ing possible charges against other Gold-
man officials in the wake of a Senate in-
vestigation that produced reams of doc-
uments detailing other questionable de-
cisions that were made in the firm’s
mortgage unit.

The Senate inquiry was one of several
in the past three years. These investiga-
tions by Congressional leaders and
bankruptcy trustees — into the likes of
Washington Mutual, Lehman Brothers
and the ratings agencies — were under-
taken largely to understand what had
gone wrong in the crisis, rather than for
law enforcement. Yet they uncovered
evidence that could be a road map for
federal officials as they decide whether
to bring civil and criminal cases.

One person who already has come
under investigation is Jonathan M.
Egol. A senior trader at Goldman who
worked closely with Mr. Tourre, he had
a negative view on the housing market
early on, and took a lead role in creating
mortgage securities like Abacus that
enabled Goldman and certain clients to
place bets that proved profitable when
the housing market collapsed. 

Last year the S.E.C. examined Mr.
Egol’s role in the Abacus deal in its law-
suit, according to a report by the com-
mission’s inspector general. But Mr.
Egol, now a managing director at the
bank, was not named in the case, in part
because he was more discreet in his
e-mails than Mr. Tourre was, so there
was less evidence against him, accord-
ing to a person with knowledge of the
S.E.C.’s case.

Though Mr. Tourre was a more junior
member of the Goldman team, the
S.E.C. case against him was bolstered
by colorful e-mails he wrote, calling
mortgage securities like those he creat-
ed monstrosities and joking that he sold
them to “widows and orphans.”

The S.E.C. declined to comment about
its focus on Goldman and Mr. Tourre,
beyond pointing to a section in its com-
plaint that said that Mr. Tourre had
been “principally responsible” for the
Abacus deal in the case.

A spokesman for Goldman, Lucas van
Praag, did not dispute that Mr. Tourre
had worked on the Abacus deal as part
of a collaborative team. But he said that
the bank had disagreed with many of
the conclusions about its mortgage unit
contained in the recent Senate report.
Mr. Egol and his lawyer did not respond
to inquiries for comment.

As the government continues to in-
vestigate the activities of Goldman and
other banks, it is uncertain whether oth-
er individuals will be named. Neil M.
Barofsky, who as the first inspector gen-
eral of the Troubled Asset Relief Pro-
gram, the federal bank bailout program,
investigated whether banks had prop-
erly obtained and handled the money
they received, said prosecutors should
look as high up as possible. 

“Obviously in any investigation that
results in charges against a company,”
he said, “you’d like to see the highest-
ranking person responsible for the con-
duct at the company to be held account-
able.”

A Booming Market
A math whiz who got his undergradu-

ate degree at the École Centrale in
Paris, Fabrice Tourre joined Goldman in
2001 after getting a master’s degree at
Stanford. As the housing market and
the demand for mortgages boomed over
the next few years, Goldman went from
creating just $3 billion of mortgage se-
curities called collateralized debt obli-
gations in 2002 to at least $22 billion in
2006, according to Dealogic, a financial
data firm.

The C.D.O.’s were linked to the per-
formance of underlying mortgages that
were bundled into securities; as long as
homeowners stayed current on pay-
ments, investors who bet that the hous-
ing market would stay healthy made
money. Only if many borrowers de-
faulted would the investors lose money. 

Goldman’s mortgage desk worked as
a tight team. Dan Sparks was the head
of all mortgage operations, including
the Abacus team, which Mr. Egol led.

The team worked so closely that its
members shared a group e-mail ad-
dress, “Ficc-mtgcorr-desk.” Nearly all
of the e-mails about the Abacus deal in
the S.E.C.’s case, as well as those about
other, similar deals, were sent by Mr.
Tourre or his colleagues using the
shared e-mail address. 

The 2007 memo that proposed the
Abacus deal to higher managers at
Goldman was signed by all seven mem-
bers of the group. The marketing ma-

terials for Abacus, and other complex
mortgage securities, often listed around
15 people in addition to Mr. Tourre, with
their contact numbers.

Abacus and related mortgage securi-
ties deals were a huge success for Gold-
man, allowing the firm to earn tens of
millions of dollars in fees by selling se-
curities to investors and to place bets on
the securities that helped Goldman per-
form better than most other banks dur-
ing the crisis.

But Mr. Tourre’s world would soon be
turned upside down. In fall 2009, the
S.E.C. issued him a Wells notice, a for-
mal warning that he was likely to be
named in a civil fraud suit for his role in
the mortgage deals. Mr. Egol also re-
ceived such a notice in 2010.

In their Oct. 10 response to the S.E.C.,
Mr. Tourre’s lawyers, including Pamela
Chepiga of Allen & Overy, made an ar-
gument that they have not emphasized
publicly. They contended that “singling
Mr. Tourre out for criticism regarding
the content of this clearly collaborative
effort is unreasonable.” 

These legal replies, which are not
public, were provided to The New York
Times by Nancy Cohen, an artist and
filmmaker in New York also known as
Nancy Koan, who says she found the
materials in a laptop she had been given
by a friend in 2006.  

The friend told her he had happened
upon the laptop discarded in a garbage
area in a downtown apartment building.
E-mail messages for Mr. Tourre contin-
ued streaming into the device, but Ms.
Cohen said she had ignored them until
she heard Mr. Tourre’s name in news
reports about the S.E.C. case.  She then
provided the material to The Times. Mr.
Tourre’s lawyer did not respond to an
inquiry for comment.

In the drafted replies, lawyers for Mr.
Tourre named the other Goldman em-
ployees who they say worked closely on
the Abacus deal with him: In addition to
Mr. Egol, they included David Gerst, a
securities lawyer in the Abacus group
and Darren Littlejohn, another lawyer
at Goldman who worked on the deal;
Cactus Raazi and Gail Kreitman, sales
representatives; Shin Yukawa, a credit
ratings specialist; and others.

The S.E.C. focused in the complaint
on disclosures in the marketing of Aba-
cus, saying that the sales documents
had failed to tell investors that the deal
was devised with the help of John A.
Paulson, the billionaire hedge fund
manager, who was not named in the
case. Mr. Paulson’s firm suggested that
the deal be linked to mortgages for
which he expected a high rate of default,
the S.E.C. said; when that came to pass,
the bets he placed against the securities
proved very profitable for him. But in-
vestors on the other side lost more than
$1 billion, according to the S.E.C. 

Mr. Tourre’s lawyers wrote that their
client was “simply one member of a
large team that worked on the 2007-AC1
transaction” — referring to the Abacus
deal — “and was entitled to rely on

Goldman Sachs’s institutional pro-
cesses to ensure that disclosures were
properly drafted.” He was not a lawyer,
they argued. Legal counsel on a deal, in
this case Mr. Littlejohn and Mr. Gerst,
typically review documents and decide
what must be disclosed to investors.

The S.E.C. has not said why it focused
on just one Abacus deal, even though
other mortgage securities created by
Goldman and other banks had similar
designs and disclosures. In many of the
securities, for example, there was an in-
vestor like Mr. Paulson or Goldman it-
self betting against the housing market,
and often that party helped devise the
deal, according to four former Goldman
employees familiar with the securities.

Indeed, there was at least one other
security that had involved Mr. Paulson,

according to the 2007 memo written by
Mr. Tourre’s desk.

It was Mr. Egol’s name that came up
most prominently in Mr. Tourre’s legal
response to the S.E.C., as well as in in-
terviews with traders knowledgeable
about the Abacus deals.

A former colleague on Goldman’s
mortgage desk who now works for an-
other financial firm said he did not un-
derstand why Mr. Tourre had been sin-
gled out. “That has baffled me from the
very beginning. I just can’t even begin
to tell you how junior and insignificant
his role was,” said this person, who
asked not to be named because it could
damage his career. 

Mr. Tourre’s lawyers also pointed to
an e-mail that February from Mr. Egol,
which said “the cdo biz is dead we don’t
have a lot of time left.” The S.E.C. point-
ed to that line as evidence that Mr.
Tourre had known of the trouble in the
market. Mr. Tourre’s lawyers respond-
ed that those views were Mr. Egol’s and
“not necessarily” Mr. Tourre’s.

The newly released Senate report
also cites e-mails that it has made pub-
lic, where Mr. Egol seems to have the

stronger views. On Jan. 29, 2007, for in-
stance, Mr. Egol wrote to Mr. Tourre
that “the mkt is dead.” Mr. Tourre re-
plied, “ouahhh, what do you mean by
that? Do you have any insight I don’t?” 

In April 2010, when the S.E.C. filed its
case against the bank and Mr. Tourre,
the young banker told friends that he
believed Goldman had been chosen to
be the commission’s “case study,” ac-
cording to several who spoke on the
condition that they not be identified.
The friends also said they were con-
cerned that Mr. Tourre’s dependence on
Goldman for advice and legal counsel
was not in his best interest.

In September 2009, for instance, Mr.
Tourre told friends he thought he had to
use a lawyer from a list of lawyers at
three firms that Goldman gave him.

Robert Follie, a lawyer in Paris, said
Mr. Tourre told him he was not au-
thorized to use lawyers other than those
Goldman selected. Mr. Follie said he
cautioned Mr. Tourre that his interests
might diverge from Goldman’s, so he
should consider hiring his own counsel. 

“As a practitioner, I mentioned to him
that I felt the risk in the long run was
that the lawyer who was acting for him
might end up in a near conflict-of-in-
terest situation,” Mr. Follie, whose
daughter is friends with Mr. Tourre,
said in an interview last December. 

After the S.E.C. case was filed in sum-
mer 2010, Mr. Follie wondered how Mr.
Tourre had wound up as the only de-
fendant. “I felt that somewhere down
the line, he must have done or not done
the proper things to get out of this. I was
personally wondering if he had suffi-
cient representation disassociated from
Goldman,” he said.

Mr. van Praag, the Goldman spokes-
man, said the bank did not impose law-
yers on its workers and had not done so
on Mr. Tourre. He said that “ultimately
the decision is for the individual and
counsel to determine whether they are
right for each other.”

For the last year, Mr. Tourre has been
on paid leave from Goldman’s London
office, where he was transferred after
the United States mortgage trading
business dried up.

Mr. van Praag also pointed to testi-
mony released this year to the Financial
Crisis Inquiry Commission, created by
Congress to identify the cause of the
economic crisis, as evidence that might
help Mr. Tourre’s case because it includ-
ed statements supporting his claim that
the deal had been created properly and
independently of Mr. Paulson.

No Criminal Case
Even as Mr. Tourre awaits trial in the

civil fraud case, it seems that he will not
face criminal charges. When the S.E.C.
referred the case to the Justice De-
partment, the commission’s top enforce-
ment lawyer, Robert S. Khuzami, told
his counterparts there that he did not
believe it was a criminal case, according
to two people briefed on the discussions.

Since Mr. Tourre was named in the
case, other inquiries into the causes of
the financial crisis have put the spot-
light on activities of a number of Wall
Street firms. This year, the Financial
Crisis Inquiry Commission released a
633-page report, and the Senate’s Per-
manent Subcommittee on Investiga-
tions issued its own 650-page report.
While the S.E.C. focused solely on the
single Abacus deal, the Senate’s report
raised questions about a handful of oth-
er Goldman mortgage securities. 

The report also detailed Goldman’s
aggressive valuation of its customers’
mortgage holdings. Goldman’s “senior
management knew its sales force was
selling C.D.O. securities at inflated
prices” and knew that those prices were
dropping, the report said. It quoted
from a Goldman sales representative’s
e-mail saying: “Real bad feeling across
European sales about some of the
trades we did with clients.”

In addition, the Senate said that two
Goldman employees, Deeb Salem and
David Swenson, tried to manipulate
prices of securities used to bet against
mortgages. Both tried to help Goldman
pile on larger bets against the mortgage
market, and they wanted to be able to
buy such negative bets more cheaply,
the report said. Goldman, as a broker,
was able to affect prices in the market
through the bids and offers it gave out. 

Mr. Swenson wrote in May 2007 that
the bank should try to “start killing”
prices on certain positions so that Gold-
man would be able to “pick some high
quality stuff,” according to the Senate
report. The strategy, Mr. Swenson
wrote, would “have people totally de-
moralized.” The pair were unsuccessful
in their attempt, and both denied mak-
ing it to the Senate committee. Mr. van
Praag said last week that the report had
no evidence of manipulation.

Still, the Senate report said that
“trading with the intent to manipulate
market prices, even if unsuccessful, is a
violation of the federal securities laws.”

Goldman is not the only firm to have
been scrutinized in public reports.
Washington Mutual and Deutsche
Bank, for instance, were also cited in
the recent Senate report. And last year,
a trustee examining the Lehman Broth-
ers bankruptcy uncovered questionable
accounting maneuvers at that firm.
Companies like Bank of America, the
American International Group and
Moody’s Investors Service have been
featured in other hearings and reports.

Former United States prosecutors
said there were limits to how these ma-
terials could be used in court. Still, they
said, the reports should have given the
government a head start on cases.

“They are good starting points,” said
Juliet Sorenson, a professor at North-
western University School of Law.
“They are indicators of witnesses who
would be subjects for additional interro-
gations; the reports may introduce doc-
uments which lead federal criminal in-
vestigators to do additional digging.”

Case Brought by the S.E.C. Stands Out Because It Stands Alone

JOSHUA ROBERTS/BLOOMBERG NEWS

Fabrice Tourre, formerly on the mortgage desk at Goldman Sachs, was sued by the S.E.C. for helping to sell a mortgage-securities investment. 

From Page A1

TIM SLOAN/AGENCE FRANCE-PRESSE — GETTY IMAGES

John Paulson, the hedge fund man-
ager, helped devise the Abacus deal.

Daniel L. Sparks
Department Head

Michael J. Swenson
Group Head

Goldman Sachs Mortgage Department
As of November 2007

Source: Internal Goldman Sachs document

DIVISION

NUMBER EMPLOYED

STRUCTURED PRODUCT 
GROUP

23+

RESIDENTIAL
FINANCE DESK

32+

COMMERCIAL REAL ESTATE
LOAN TRADING

10+

STRUCTURED PRODUCT
SYNDICATE

15+

ASSET-BACKED SECURITIES
FINANCE DESK

25+

At least 5 other divisions,
with an additional

90+ employees

ASSET-BACKED
SECURITIES

DESK

ABX TRADING DESK

CORRELATION TRADING DESKCOMMERCIAL
MORTGAGE-BACKED
SECURITIES DESK Jonathan Egol

Chief architect of the Abacus deal
and senior trader

Fabrice Tourre

David Gerst

Jordan Kaufman

Darren Thomas

Geoff Williams

Shin Yukawa

Goldman employees 
from other departments
involved with Abacus

SECURITIES LAWYER

Darren Littlejohn

SALES REPRESENTATIVES

Cactus Raazi

Gail Kreitman

One Among Many
Fabrice Tourre is the only Goldman Sachs employee to 
have been named in a Securities and Exchange 
Commission case related to the bank’s mortgage unit. The 
S.E.C. says that Mr. Tourre failed to disclose pertinent 
information in early 2007 about a mortgage security called 
Abacus. But he was only one member of a team that 
developed and approved Abacus. A group at the bank, the 
structured product group, has received the most scrutiny 
since the crisis, but Goldman’s mortgage department had 
hundreds of employees. Here is how the department 
looked at the end of 2007, after downsizing had begun.

Tom Torok contributed reporting.
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in a grand deception of practically ev-
eryone” involved in the mortgage deal.

Indeed, numerous other colleagues
also worked on that mortgage security.
And that deal was just one of nearly two
dozen similar deals totaling $10.9 billion
that Goldman devised from 2004 to 2007
— which in turn were similar to more
than $100 billion of such securities deals
created by other Wall Street firms dur-
ing that period.

While Goldman paid $550 million last
year to settle accusations that it had
misled investors who bought the Aba-
cus mortgage security, no other individ-
uals at the bank have been named. Now,
however, as criticism has grown about
the lack of cases brought by regulators,
the scope of the inquiries appears to be
widening. The United States attorney
general, Eric H. Holder Jr., has said
publicly that his lawyers were review-
ing possible charges against other Gold-
man officials in the wake of a Senate in-
vestigation that produced reams of doc-
uments detailing other questionable de-
cisions that were made in the firm’s
mortgage unit.

The Senate inquiry was one of several
in the past three years. These investiga-
tions by Congressional leaders and
bankruptcy trustees — into the likes of
Washington Mutual, Lehman Brothers
and the ratings agencies — were under-
taken largely to understand what had
gone wrong in the crisis, rather than for
law enforcement. Yet they uncovered
evidence that could be a road map for
federal officials as they decide whether
to bring civil and criminal cases.

One person who already has come
under investigation is Jonathan M.
Egol. A senior trader at Goldman who
worked closely with Mr. Tourre, he had
a negative view on the housing market
early on, and took a lead role in creating
mortgage securities like Abacus that
enabled Goldman and certain clients to
place bets that proved profitable when
the housing market collapsed. 

Last year the S.E.C. examined Mr.
Egol’s role in the Abacus deal in its law-
suit, according to a report by the com-
mission’s inspector general. But Mr.
Egol, now a managing director at the
bank, was not named in the case, in part
because he was more discreet in his
e-mails than Mr. Tourre was, so there
was less evidence against him, accord-
ing to a person with knowledge of the
S.E.C.’s case.

Though Mr. Tourre was a more junior
member of the Goldman team, the
S.E.C. case against him was bolstered
by colorful e-mails he wrote, calling
mortgage securities like those he creat-
ed monstrosities and joking that he sold
them to “widows and orphans.”

The S.E.C. declined to comment about
its focus on Goldman and Mr. Tourre,
beyond pointing to a section in its com-
plaint that said that Mr. Tourre had
been “principally responsible” for the
Abacus deal in the case.

A spokesman for Goldman, Lucas van
Praag, did not dispute that Mr. Tourre
had worked on the Abacus deal as part
of a collaborative team. But he said that
the bank had disagreed with many of
the conclusions about its mortgage unit
contained in the recent Senate report.
Mr. Egol and his lawyer did not respond
to inquiries for comment.

As the government continues to in-
vestigate the activities of Goldman and
other banks, it is uncertain whether oth-
er individuals will be named. Neil M.
Barofsky, who as the first inspector gen-
eral of the Troubled Asset Relief Pro-
gram, the federal bank bailout program,
investigated whether banks had prop-
erly obtained and handled the money
they received, said prosecutors should
look as high up as possible. 

“Obviously in any investigation that
results in charges against a company,”
he said, “you’d like to see the highest-
ranking person responsible for the con-
duct at the company to be held account-
able.”

A Booming Market
A math whiz who got his undergradu-

ate degree at the École Centrale in
Paris, Fabrice Tourre joined Goldman in
2001 after getting a master’s degree at
Stanford. As the housing market and
the demand for mortgages boomed over
the next few years, Goldman went from
creating just $3 billion of mortgage se-
curities called collateralized debt obli-
gations in 2002 to at least $22 billion in
2006, according to Dealogic, a financial
data firm.

The C.D.O.’s were linked to the per-
formance of underlying mortgages that
were bundled into securities; as long as
homeowners stayed current on pay-
ments, investors who bet that the hous-
ing market would stay healthy made
money. Only if many borrowers de-
faulted would the investors lose money. 

Goldman’s mortgage desk worked as
a tight team. Dan Sparks was the head
of all mortgage operations, including
the Abacus team, which Mr. Egol led.

The team worked so closely that its
members shared a group e-mail ad-
dress, “Ficc-mtgcorr-desk.” Nearly all
of the e-mails about the Abacus deal in
the S.E.C.’s case, as well as those about
other, similar deals, were sent by Mr.
Tourre or his colleagues using the
shared e-mail address. 

The 2007 memo that proposed the
Abacus deal to higher managers at
Goldman was signed by all seven mem-
bers of the group. The marketing ma-

terials for Abacus, and other complex
mortgage securities, often listed around
15 people in addition to Mr. Tourre, with
their contact numbers.

Abacus and related mortgage securi-
ties deals were a huge success for Gold-
man, allowing the firm to earn tens of
millions of dollars in fees by selling se-
curities to investors and to place bets on
the securities that helped Goldman per-
form better than most other banks dur-
ing the crisis.

But Mr. Tourre’s world would soon be
turned upside down. In fall 2009, the
S.E.C. issued him a Wells notice, a for-
mal warning that he was likely to be
named in a civil fraud suit for his role in
the mortgage deals. Mr. Egol also re-
ceived such a notice in 2010.

In their Oct. 10 response to the S.E.C.,
Mr. Tourre’s lawyers, including Pamela
Chepiga of Allen & Overy, made an ar-
gument that they have not emphasized
publicly. They contended that “singling
Mr. Tourre out for criticism regarding
the content of this clearly collaborative
effort is unreasonable.” 

These legal replies, which are not
public, were provided to The New York
Times by Nancy Cohen, an artist and
filmmaker in New York also known as
Nancy Koan, who says she found the
materials in a laptop she had been given
by a friend in 2006.  

The friend told her he had happened
upon the laptop discarded in a garbage
area in a downtown apartment building.
E-mail messages for Mr. Tourre contin-
ued streaming into the device, but Ms.
Cohen said she had ignored them until
she heard Mr. Tourre’s name in news
reports about the S.E.C. case.  She then
provided the material to The Times. Mr.
Tourre’s lawyer did not respond to an
inquiry for comment.

In the drafted replies, lawyers for Mr.
Tourre named the other Goldman em-
ployees who they say worked closely on
the Abacus deal with him: In addition to
Mr. Egol, they included David Gerst, a
securities lawyer in the Abacus group
and Darren Littlejohn, another lawyer
at Goldman who worked on the deal;
Cactus Raazi and Gail Kreitman, sales
representatives; Shin Yukawa, a credit
ratings specialist; and others.

The S.E.C. focused in the complaint
on disclosures in the marketing of Aba-
cus, saying that the sales documents
had failed to tell investors that the deal
was devised with the help of John A.
Paulson, the billionaire hedge fund
manager, who was not named in the
case. Mr. Paulson’s firm suggested that
the deal be linked to mortgages for
which he expected a high rate of default,
the S.E.C. said; when that came to pass,
the bets he placed against the securities
proved very profitable for him. But in-
vestors on the other side lost more than
$1 billion, according to the S.E.C. 

Mr. Tourre’s lawyers wrote that their
client was “simply one member of a
large team that worked on the 2007-AC1
transaction” — referring to the Abacus
deal — “and was entitled to rely on

Goldman Sachs’s institutional pro-
cesses to ensure that disclosures were
properly drafted.” He was not a lawyer,
they argued. Legal counsel on a deal, in
this case Mr. Littlejohn and Mr. Gerst,
typically review documents and decide
what must be disclosed to investors.

The S.E.C. has not said why it focused
on just one Abacus deal, even though
other mortgage securities created by
Goldman and other banks had similar
designs and disclosures. In many of the
securities, for example, there was an in-
vestor like Mr. Paulson or Goldman it-
self betting against the housing market,
and often that party helped devise the
deal, according to four former Goldman
employees familiar with the securities.

Indeed, there was at least one other
security that had involved Mr. Paulson,

according to the 2007 memo written by
Mr. Tourre’s desk.

It was Mr. Egol’s name that came up
most prominently in Mr. Tourre’s legal
response to the S.E.C., as well as in in-
terviews with traders knowledgeable
about the Abacus deals.

A former colleague on Goldman’s
mortgage desk who now works for an-
other financial firm said he did not un-
derstand why Mr. Tourre had been sin-
gled out. “That has baffled me from the
very beginning. I just can’t even begin
to tell you how junior and insignificant
his role was,” said this person, who
asked not to be named because it could
damage his career. 

Mr. Tourre’s lawyers also pointed to
an e-mail that February from Mr. Egol,
which said “the cdo biz is dead we don’t
have a lot of time left.” The S.E.C. point-
ed to that line as evidence that Mr.
Tourre had known of the trouble in the
market. Mr. Tourre’s lawyers respond-
ed that those views were Mr. Egol’s and
“not necessarily” Mr. Tourre’s.

The newly released Senate report
also cites e-mails that it has made pub-
lic, where Mr. Egol seems to have the

stronger views. On Jan. 29, 2007, for in-
stance, Mr. Egol wrote to Mr. Tourre
that “the mkt is dead.” Mr. Tourre re-
plied, “ouahhh, what do you mean by
that? Do you have any insight I don’t?” 

In April 2010, when the S.E.C. filed its
case against the bank and Mr. Tourre,
the young banker told friends that he
believed Goldman had been chosen to
be the commission’s “case study,” ac-
cording to several who spoke on the
condition that they not be identified.
The friends also said they were con-
cerned that Mr. Tourre’s dependence on
Goldman for advice and legal counsel
was not in his best interest.

In September 2009, for instance, Mr.
Tourre told friends he thought he had to
use a lawyer from a list of lawyers at
three firms that Goldman gave him.

Robert Follie, a lawyer in Paris, said
Mr. Tourre told him he was not au-
thorized to use lawyers other than those
Goldman selected. Mr. Follie said he
cautioned Mr. Tourre that his interests
might diverge from Goldman’s, so he
should consider hiring his own counsel. 

“As a practitioner, I mentioned to him
that I felt the risk in the long run was
that the lawyer who was acting for him
might end up in a near conflict-of-in-
terest situation,” Mr. Follie, whose
daughter is friends with Mr. Tourre,
said in an interview last December. 

After the S.E.C. case was filed in sum-
mer 2010, Mr. Follie wondered how Mr.
Tourre had wound up as the only de-
fendant. “I felt that somewhere down
the line, he must have done or not done
the proper things to get out of this. I was
personally wondering if he had suffi-
cient representation disassociated from
Goldman,” he said.

Mr. van Praag, the Goldman spokes-
man, said the bank did not impose law-
yers on its workers and had not done so
on Mr. Tourre. He said that “ultimately
the decision is for the individual and
counsel to determine whether they are
right for each other.”

For the last year, Mr. Tourre has been
on paid leave from Goldman’s London
office, where he was transferred after
the United States mortgage trading
business dried up.

Mr. van Praag also pointed to testi-
mony released this year to the Financial
Crisis Inquiry Commission, created by
Congress to identify the cause of the
economic crisis, as evidence that might
help Mr. Tourre’s case because it includ-
ed statements supporting his claim that
the deal had been created properly and
independently of Mr. Paulson.

No Criminal Case
Even as Mr. Tourre awaits trial in the

civil fraud case, it seems that he will not
face criminal charges. When the S.E.C.
referred the case to the Justice De-
partment, the commission’s top enforce-
ment lawyer, Robert S. Khuzami, told
his counterparts there that he did not
believe it was a criminal case, according
to two people briefed on the discussions.

Since Mr. Tourre was named in the
case, other inquiries into the causes of
the financial crisis have put the spot-
light on activities of a number of Wall
Street firms. This year, the Financial
Crisis Inquiry Commission released a
633-page report, and the Senate’s Per-
manent Subcommittee on Investiga-
tions issued its own 650-page report.
While the S.E.C. focused solely on the
single Abacus deal, the Senate’s report
raised questions about a handful of oth-
er Goldman mortgage securities. 

The report also detailed Goldman’s
aggressive valuation of its customers’
mortgage holdings. Goldman’s “senior
management knew its sales force was
selling C.D.O. securities at inflated
prices” and knew that those prices were
dropping, the report said. It quoted
from a Goldman sales representative’s
e-mail saying: “Real bad feeling across
European sales about some of the
trades we did with clients.”

In addition, the Senate said that two
Goldman employees, Deeb Salem and
David Swenson, tried to manipulate
prices of securities used to bet against
mortgages. Both tried to help Goldman
pile on larger bets against the mortgage
market, and they wanted to be able to
buy such negative bets more cheaply,
the report said. Goldman, as a broker,
was able to affect prices in the market
through the bids and offers it gave out. 

Mr. Swenson wrote in May 2007 that
the bank should try to “start killing”
prices on certain positions so that Gold-
man would be able to “pick some high
quality stuff,” according to the Senate
report. The strategy, Mr. Swenson
wrote, would “have people totally de-
moralized.” The pair were unsuccessful
in their attempt, and both denied mak-
ing it to the Senate committee. Mr. van
Praag said last week that the report had
no evidence of manipulation.

Still, the Senate report said that
“trading with the intent to manipulate
market prices, even if unsuccessful, is a
violation of the federal securities laws.”

Goldman is not the only firm to have
been scrutinized in public reports.
Washington Mutual and Deutsche
Bank, for instance, were also cited in
the recent Senate report. And last year,
a trustee examining the Lehman Broth-
ers bankruptcy uncovered questionable
accounting maneuvers at that firm.
Companies like Bank of America, the
American International Group and
Moody’s Investors Service have been
featured in other hearings and reports.

Former United States prosecutors
said there were limits to how these ma-
terials could be used in court. Still, they
said, the reports should have given the
government a head start on cases.

“They are good starting points,” said
Juliet Sorenson, a professor at North-
western University School of Law.
“They are indicators of witnesses who
would be subjects for additional interro-
gations; the reports may introduce doc-
uments which lead federal criminal in-
vestigators to do additional digging.”

Case Brought by the S.E.C. Stands Out Because It Stands Alone

JOSHUA ROBERTS/BLOOMBERG NEWS

Fabrice Tourre, formerly on the mortgage desk at Goldman Sachs, was sued by the S.E.C. for helping to sell a mortgage-securities investment. 
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John Paulson, the hedge fund man-
ager, helped devise the Abacus deal.

Daniel L. Sparks
Department Head

Michael J. Swenson
Group Head

Goldman Sachs Mortgage Department
As of November 2007

Source: Internal Goldman Sachs document
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One Among Many
Fabrice Tourre is the only Goldman Sachs employee to 
have been named in a Securities and Exchange 
Commission case related to the bank’s mortgage unit. The 
S.E.C. says that Mr. Tourre failed to disclose pertinent 
information in early 2007 about a mortgage security called 
Abacus. But he was only one member of a team that 
developed and approved Abacus. A group at the bank, the 
structured product group, has received the most scrutiny 
since the crisis, but Goldman’s mortgage department had 
hundreds of employees. Here is how the department 
looked at the end of 2007, after downsizing had begun.

Tom Torok contributed reporting.
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In addition, the Senate said that two Gold-
man employees, Deeb Salem and David Sw-
enson, tried to manipulate prices of securities 
used to bet against mortgages. Both tried to 
help Goldman pile on larger bets against the 
mortgage market, and they wanted to be able to 
buy such negative bets more cheaply, the report 
said. Goldman, as a broker, was able to affect 
prices in the market through the bids and offers 
it gave out.

Mr. Swenson wrote in May 2007 that the 
bank should try to “start killing” prices on cer-
tain positions so that Goldman would be able 
to “pick some high quality stuff,” according to 
the Senate report. The strategy, Mr. Swenson 
wrote, would “have people totally demoralized.” 
The pair were unsuccessful in their attempt, and 
both denied making it to the Senate committee. 
Mr. van Praag said last week that the report had 
no evidence of manipulation.

Still, the Senate report said that “trading 
with the intent to manipulate market prices, 
even if unsuccessful, is a violation of the federal 
securities laws.”

Goldman is not the only firm to have been 
scrutinized in public reports. Washington Mu-
tual and Deutsche Bank, for instance, were 
also cited in the recent Senate report. And last 
year, a trustee examining the Lehman Brothers 
bankruptcy uncovered questionable accounting 
maneuvers at that firm. Companies like Bank 
of America, the American International Group 
and Moody’s Investors Service have been fea-
tured in other hearings and reports.

Former United States prosecutors said 
there were limits to how these materials could 
be used in court. Still, they said, the reports 
should have given the government a head start 
on cases.

“They are good starting points,” said Juliet 
Sorensen, a professor at Northwestern Uni-
versity School of Law. “They are indicators of 
witnesses who would be subjects for additional 
interrogations; the reports may introduce docu-
ments which lead federal criminal investigators 
to do additional digging.”

Tom Torok contributed reporting.



VOL. CLX . . No. 55,460 © 2011 The New York Times NEW YORK, FRIDAY, JULY 8, 2011

Late Edition
Today, variable clouds. Humid with
showers, thunderstorms. High 78.
Tonight, a shower or thunderstorm.
Low 68. Tomorrow, clouds and sun.
High 86. Weather map, Page A14.

$2.00

By GRETCHEN MORGENSON
and LOUISE STORY

As the financial storm brewed
in the summer of 2008 and insti-
tutions feared for their survival, a
bit of good news bubbled through
large banks and the law firms
that defend them.

Federal prosecutors officially
adopted new guidelines about
charging corporations with
crimes — a softer approach that,
longtime white-collar lawyers
and former federal prosecutors
say, helps explain the dearth of
criminal cases despite a raft of in-
quiries into the financial crisis. 

Though little noticed outside
legal circles, the guidelines were
welcomed by firms representing
banks. The Justice Department’s
directive, involving a process
known as deferred prosecutions,
signaled “an important step
away from the more aggressive
prosecutorial practices seen in
some cases under their predeces-
sors,” Sullivan & Cromwell, a
prominent Wall Street law firm,

told clients in a memo that Sep-
tember.

The guidelines left open a pos-
sibility other than guilty or not
guilty, giving leniency often if
companies investigated and re-
ported their own wrongdoing. In
return, the government could en-
ter into agreements to delay or
cancel the prosecution if the com-
panies promised to change their
behavior.

But this approach, critics main-
tain, runs the risk of letting com-
panies off too easily. 

“If you do not punish crimes,
there’s really no reason they
won’t happen again,” said Mary
Ramirez, a professor at Wash-
burn University School of Law
and a former assistant United
States attorney. “I worry and so

do a lot of economists that we
have created no disincentives for
committing fraud or white-collar
crime, in particular in the finan-
cial space.”

While “deferred prosecution
agreements” were used before
the financial crisis, the Justice
Department made them an offi-
cial alternative in 2008, according
to the Sullivan & Cromwell note.

It is among a number of signs,
white-collar crime experts say,
that the government seems to be
taking a gentler approach.

The Securities and Exchange
Commission also added deferred
prosecution as a tool last year
and has embraced another al-
ternative to litigation — reports
that chronicle wrongdoing at in-
stitutions like Moody’s Investors
Service, often without punishing
anyone. The financial crisis cases
brought by the S.E.C. — like a re-
cent settlement with JPMorgan
Chase for selling a mortgage se-
curity that soured — have rarely
named executives as defendants.

Defending the department’s 

Behind the Gentler Approach to Banks by U.S. 

As Wall St. Polices
Itself, Charges

Are Rare 

Continued on Page B7
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President Obama met with Congressional leaders on Thursday
and later expressed confidence a budget deal would be reached.

By MARK LANDLER and CARL HULSE

WASHINGTON — President
Obama, convening budget talks
at the White House on Thursday,
said Republicans and Democrats
were still “far apart” but ex-
pressed confidence they could
agree on an ambitious deal to
prevent the government from de-
faulting on its debt.

Though the president and Con-
gressional leaders did not close
wide gaps on the issues of spend-
ing cuts or new tax revenues, of-
ficials briefed on the talks said,
they emerged with a consensus
to aim for the biggest possible
deal — one resulting in up to $4
trillion in savings — and a recog-

nition of the dire consequences of
not acting before Aug. 2, when
the government will lose its au-
thority to borrow.

Treasury Secretary Timothy F.
Geithner gave a stark description
of the upheaval he said would re-
verberate through financial mar-
kets and the broader American
economy if the government were
to go into default, these officials
said. The eight lawmakers from
both parties listened somberly,
officials said, and pledged to
avoid such an outcome.

“Everyone acknowledged that
we have to get this done before 

Still ‘Far Apart’ on Debt, 2 Sides
Will Seek $4 Trillion in Savings

Continued on Page A13

By BEN SISARIO

Americans who illegally down-
load songs and movies may soon
be in for a surprise: They will be
warned to stop, and if they don’t,
they could find their Internet ac-
cess slowing to a crawl.

After years of negotiations
with Hollywood and the music in-
dustry, the nation’s top Internet
providers have agreed to a sys-
tematic approach to identifying
customers suspected of digital
copyright infringement and then
alerting them via e-mail or other
means.

Under the new process, which
was announced Thursday, sev-
eral warnings would be issued,
with progressively harsher con-
sequences if the initial cautions
were ignored. 

The companies took pains to
say that the agreement did not
oblige Internet providers to shut
down a repeat offender’s ac-
count, and that the system of
alerts was meant to be “educa-
tional.” But they noted that carri-
ers would retain their right to cut
off any user who violated their
terms of service.

In bringing together the media
companies and Internet carriers,
the deal demonstrates how the
once-clear line separating those
two businesses has been blurred.
Eight years ago, the Recording
Industry Association of America
had to sue Verizon to try to un-
cover the identity of a customer 

Net Providers
Plan Penalties
To Slow Piracy

Continued on Page A3

By SARAH LYALL

LONDON — Britain’s media
and political landscape shifted
Thursday as the powerful Mur-
doch family summarily an-
nounced plans to shut down the
disgraced mass-circulation tab-
loid at the center of a deepening
scandal over journalistic malfea-
sance, and arrest seemed immi-
nent for the paper’s once politi-
cally influential former editor. 

The decision by Rupert Mur-
doch’s media conglomerate, the
News Corporation, to close the
paper, The News of the World,
seemed to be a calculated move
to help protect Mr. Murdoch’s
proposed $12 billion takeover of
the pay-television company Brit-
ish Sky Broadcasting. But it
hardly put an end to the uproar,
or to Mr. Murdoch’s connection
to it.

The scandal exposes a web of
relationships between the Mur-
dochs’ empire on the one hand
and the police and politicians on
the other. And it poses new chal-
lenges for Mr. Murdoch, a media
tycoon who has at times seemed
to hold much of Britain’s political
establishment in thrall, cultivat-
ing connections to both Labour
and Conservative governments
and using the prospect of his sup-
port — or its withdrawal — to
help drive his political agenda. 

In a statement of strikingly

self-critical apology, Mr. Mur-
doch’s son and heir apparent,
James Murdoch, admitted that
News International, the compa-
ny’s British subsidiary, had
“failed to get to the bottom of re-
peated wrongdoings that oc-
curred without conscience or le-
gitimate purpose.” The compa-
ny’s repeated assertions that the
scandal was “confined to one re-
porter,” had proven untrue, he
said, “and those who acted
wrongly will have to face the con-
sequences.” 

According to several people
who have been briefed on the
matter, it appeared increasingly
likely that Andy Coulson, a for-
mer News of the World editor
who most recently worked as the
chief spokesman for Prime Min-
ister David Cameron’s govern-
ment, would be arrested Friday
on suspicion of illegally paying
the police for information during
his editorship. His arrest, if it
does take place, would be a huge
blow not just to Mr. Murdoch, but
to the government and to Mr.
Cameron’s Conservative Party.

The prime minister has always
vouched for Mr. Coulson’s integ-
rity and said he believed Mr.
Coulson’s assurances that he had
done nothing wrong.

By closing the weekly News of 

Murdoch Closing Tabloid
Linked to British Hacking

Former Editor Who Became Spokesman for
the Prime Minister May Face Arrest

MATTHEW STAVER/BLOOMBERG NEWS

Rupert Murdoch was in Sun Valley, Idaho, on Thursday.

CLOUT AND CONSEQUENCES Rupert Murdoch sought access to British
leaders of all stripes. Now some might be embarrassed. PAGE A9

NEXT MOVES The decision to fold The News of the World appeared to do
nothing to quell public outrage at the phone-hacking scandal. PAGE A8

THE EXECUTIVE How the woman at the center of the case reached the
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Rehearsals are under way for this weekend’s independence celebrations in Juba, the capital of the new Republic of South Sudan.

By JEFFREY GETTLEMAN

JUBA, Sudan — After five dec-
ades of guerrilla struggle and two
million lives lost, the flags are
flapping proudly here in this cap-
ital. The new national anthem is
blasting all over town. People are
toasting oversize bottles of White
Bull beer (the local brew), and
children are boogieing in the
streets. 

“Free at Last,” reads a count-
down clock.

But from the moment it de-
clares independence on Saturday,
the Republic of South Sudan, the
world’s newest country and Afri-
ca’s 54th state, will take its place
at the bottom of the developing
world. A majority of its people
live on less than a dollar a day. A
15-year-old girl has a higher
chance of dying in childbirth than
she does of finishing primary
school. More than 10 percent of
children do not make it to their
fifth birthday. About three-quar-
ters of adults cannot read. Only 1
percent of households have a
bank account.

Beyond that, the nation faces
several serious insurrections
within its own sprawling territo-

Newest Nation
Is Full of Hope
And Problems

Continued on Page A3

By GINA KOLATA

When Juliet Jacobs found out
she had lung cancer, she was ter-
rified, but realized that her hope
lay in getting the best treatment
medicine could offer. So she got a
second opinion, then a third. In
February of 2010, she ended up at
Duke University, where she en-
tered a research study whose
promise seemed stunning. 

Doctors would assess her tu-
mor cells, looking for gene pat-
terns that would determine
which drugs would best attack
her particular cancer. She would
not waste precious time with in-
effective drugs or trial-and-error
treatment. The Duke program —
considered a breakthrough at the
time — was the first fruit of the

new genomics, a way of letting a
cancer cell’s own genes reveal
the cancer’s weaknesses.

But the research at Duke
turned out to be wrong. Its gene-
based tests proved worthless,
and the research behind them
was discredited. Ms. Jacobs died
a few months after treatment,
and her husband and other pa-
tients’ relatives are suing Duke. 

The episode is a stark illustra-
tion of serious problems in a field
in which the medical community
has placed great hope: using pat-
terns from large groups of genes
or other molecules to improve the
detection and treatment of can-
cer. Companies have been
formed and products have been
introduced that claim to use ge-
netics in this way, but assertions
have turned out to be unfounded.

While researchers agree there is
great promise in this science, it
has yet to yield many reliable
methods for diagnosing cancer or
identifying the best treatment. 

Instead, as patients and their
doctors try to make critical deci-
sions about serious illnesses,
they may be getting worthless in-
formation that is based on bad
science. The scientific world is
concerned enough that two
prominent groups, the National
Cancer Institute and the Institute
of Medicine, have begun examin-
ing the Duke case; they hope to
find new ways to evaluate claims
based on emerging and complex
analyses of patterns of genes and
other molecules.

So far, the Food and Drug Ad-
ministration “has generally not 

How Bright Promise in Cancer Testing Fell Apart
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Casey Antho-
ny, acquitted
of killing her
child but con-
victed of lying
to the police,
will be freed
July 17 after
getting credit
for jail time. 
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AS the financial storm brewed in the sum-
mer of 2008 and institutions feared for 
their survival, a bit of good news bubbled 

through large banks and the law firms that de-
fend them.

Federal prosecutors officially adopted new 
guidelines about charging corporations with 
crimes — a softer approach that, longtime 
white-collar lawyers and former federal pros-
ecutors say, helps explain the dearth of criminal 
cases despite a raft of inquiries into the financial 
crisis.

Though little noticed outside legal circles, 
the guidelines were welcomed by firms repre-
senting banks. The Justice Department’s di-
rective, involving a process known as deferred 
prosecutions, signaled “an important step away 
from the more aggressive prosecutorial prac-
tices seen in some cases under their predeces-
sors,” Sullivan & Cromwell, a prominent Wall 
Street law firm, told clients in a memo that Sep-
tember.

The guidelines left open a possibility other 
than guilty or not guilty, giving leniency often 
if companies investigated and reported their 
own wrongdoing. In return, the government 
could enter into agreements to delay or cancel 
the prosecution if the companies promised to 
change their behavior.

But this approach, critics maintain, runs the 
risk of letting companies off too easily.

“If you do not punish crimes, there’s really 
no reason they won’t happen again,” said Mary 

Ramirez, a professor at Washburn University 
School of Law and a former assistant United 
States attorney. “I worry and so do a lot of econ-
omists that we have created no disincentives for 
committing fraud or white-collar crime, in par-
ticular in the financial space.”

While “deferred prosecution agreements” 
were used before the financial crisis, the Justice 
Department made them an official alternative 
in 2008, according to the Sullivan & Cromwell 
note.

It is among a number of signs, white-collar 
crime experts say, that the government seems 
to be taking a gentler approach.

The Securities and Exchange Commission 
also added deferred prosecution as a tool last 
year and has embraced another alternative to 
litigation — reports that chronicle wrongdoing 
at institutions like Moody’s Investors Service, 
often without punishing anyone. The financial 
crisis cases brought by the S.E.C. — like a re-
cent settlement with JPMorgan Chase for sell-
ing a mortgage security that soured — have 
rarely named executives as defendants.

Defending the department’s approach, Ali-
sa Finelli, a spokeswoman, said deferred pros-
ecution agreements require that corporations 
pay penalties and restitution, correct criminal 
conduct and “achieve these results without 
causing the loss of jobs, the loss of pensions and 
other significant negative consequences to in-
nocent parties who played no role in the crimi-
nal conduct, were unaware of it or were unable 
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By GRETCHEN MORGENSON
and LOUISE STORY

As the financial storm brewed
in the summer of 2008 and insti-
tutions feared for their survival, a
bit of good news bubbled through
large banks and the law firms
that defend them.

Federal prosecutors officially
adopted new guidelines about
charging corporations with
crimes — a softer approach that,
longtime white-collar lawyers
and former federal prosecutors
say, helps explain the dearth of
criminal cases despite a raft of in-
quiries into the financial crisis. 

Though little noticed outside
legal circles, the guidelines were
welcomed by firms representing
banks. The Justice Department’s
directive, involving a process
known as deferred prosecutions,
signaled “an important step
away from the more aggressive
prosecutorial practices seen in
some cases under their predeces-
sors,” Sullivan & Cromwell, a
prominent Wall Street law firm,

told clients in a memo that Sep-
tember.

The guidelines left open a pos-
sibility other than guilty or not
guilty, giving leniency often if
companies investigated and re-
ported their own wrongdoing. In
return, the government could en-
ter into agreements to delay or
cancel the prosecution if the com-
panies promised to change their
behavior.

But this approach, critics main-
tain, runs the risk of letting com-
panies off too easily. 

“If you do not punish crimes,
there’s really no reason they
won’t happen again,” said Mary
Ramirez, a professor at Wash-
burn University School of Law
and a former assistant United
States attorney. “I worry and so

do a lot of economists that we
have created no disincentives for
committing fraud or white-collar
crime, in particular in the finan-
cial space.”

While “deferred prosecution
agreements” were used before
the financial crisis, the Justice
Department made them an offi-
cial alternative in 2008, according
to the Sullivan & Cromwell note.

It is among a number of signs,
white-collar crime experts say,
that the government seems to be
taking a gentler approach.

The Securities and Exchange
Commission also added deferred
prosecution as a tool last year
and has embraced another al-
ternative to litigation — reports
that chronicle wrongdoing at in-
stitutions like Moody’s Investors
Service, often without punishing
anyone. The financial crisis cases
brought by the S.E.C. — like a re-
cent settlement with JPMorgan
Chase for selling a mortgage se-
curity that soured — have rarely
named executives as defendants.

Defending the department’s 

Behind the Gentler Approach to Banks by U.S. 

As Wall St. Polices
Itself, Charges

Are Rare 
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President Obama met with Congressional leaders on Thursday
and later expressed confidence a budget deal would be reached.

By MARK LANDLER and CARL HULSE

WASHINGTON — President
Obama, convening budget talks
at the White House on Thursday,
said Republicans and Democrats
were still “far apart” but ex-
pressed confidence they could
agree on an ambitious deal to
prevent the government from de-
faulting on its debt.

Though the president and Con-
gressional leaders did not close
wide gaps on the issues of spend-
ing cuts or new tax revenues, of-
ficials briefed on the talks said,
they emerged with a consensus
to aim for the biggest possible
deal — one resulting in up to $4
trillion in savings — and a recog-

nition of the dire consequences of
not acting before Aug. 2, when
the government will lose its au-
thority to borrow.

Treasury Secretary Timothy F.
Geithner gave a stark description
of the upheaval he said would re-
verberate through financial mar-
kets and the broader American
economy if the government were
to go into default, these officials
said. The eight lawmakers from
both parties listened somberly,
officials said, and pledged to
avoid such an outcome.

“Everyone acknowledged that
we have to get this done before 

Still ‘Far Apart’ on Debt, 2 Sides
Will Seek $4 Trillion in Savings

Continued on Page A13

By BEN SISARIO

Americans who illegally down-
load songs and movies may soon
be in for a surprise: They will be
warned to stop, and if they don’t,
they could find their Internet ac-
cess slowing to a crawl.

After years of negotiations
with Hollywood and the music in-
dustry, the nation’s top Internet
providers have agreed to a sys-
tematic approach to identifying
customers suspected of digital
copyright infringement and then
alerting them via e-mail or other
means.

Under the new process, which
was announced Thursday, sev-
eral warnings would be issued,
with progressively harsher con-
sequences if the initial cautions
were ignored. 

The companies took pains to
say that the agreement did not
oblige Internet providers to shut
down a repeat offender’s ac-
count, and that the system of
alerts was meant to be “educa-
tional.” But they noted that carri-
ers would retain their right to cut
off any user who violated their
terms of service.

In bringing together the media
companies and Internet carriers,
the deal demonstrates how the
once-clear line separating those
two businesses has been blurred.
Eight years ago, the Recording
Industry Association of America
had to sue Verizon to try to un-
cover the identity of a customer 

Net Providers
Plan Penalties
To Slow Piracy

Continued on Page A3

By SARAH LYALL

LONDON — Britain’s media
and political landscape shifted
Thursday as the powerful Mur-
doch family summarily an-
nounced plans to shut down the
disgraced mass-circulation tab-
loid at the center of a deepening
scandal over journalistic malfea-
sance, and arrest seemed immi-
nent for the paper’s once politi-
cally influential former editor. 

The decision by Rupert Mur-
doch’s media conglomerate, the
News Corporation, to close the
paper, The News of the World,
seemed to be a calculated move
to help protect Mr. Murdoch’s
proposed $12 billion takeover of
the pay-television company Brit-
ish Sky Broadcasting. But it
hardly put an end to the uproar,
or to Mr. Murdoch’s connection
to it.

The scandal exposes a web of
relationships between the Mur-
dochs’ empire on the one hand
and the police and politicians on
the other. And it poses new chal-
lenges for Mr. Murdoch, a media
tycoon who has at times seemed
to hold much of Britain’s political
establishment in thrall, cultivat-
ing connections to both Labour
and Conservative governments
and using the prospect of his sup-
port — or its withdrawal — to
help drive his political agenda. 

In a statement of strikingly

self-critical apology, Mr. Mur-
doch’s son and heir apparent,
James Murdoch, admitted that
News International, the compa-
ny’s British subsidiary, had
“failed to get to the bottom of re-
peated wrongdoings that oc-
curred without conscience or le-
gitimate purpose.” The compa-
ny’s repeated assertions that the
scandal was “confined to one re-
porter,” had proven untrue, he
said, “and those who acted
wrongly will have to face the con-
sequences.” 

According to several people
who have been briefed on the
matter, it appeared increasingly
likely that Andy Coulson, a for-
mer News of the World editor
who most recently worked as the
chief spokesman for Prime Min-
ister David Cameron’s govern-
ment, would be arrested Friday
on suspicion of illegally paying
the police for information during
his editorship. His arrest, if it
does take place, would be a huge
blow not just to Mr. Murdoch, but
to the government and to Mr.
Cameron’s Conservative Party.

The prime minister has always
vouched for Mr. Coulson’s integ-
rity and said he believed Mr.
Coulson’s assurances that he had
done nothing wrong.

By closing the weekly News of 

Murdoch Closing Tabloid
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Former Editor Who Became Spokesman for
the Prime Minister May Face Arrest
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Rupert Murdoch was in Sun Valley, Idaho, on Thursday.
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Rehearsals are under way for this weekend’s independence celebrations in Juba, the capital of the new Republic of South Sudan.

By JEFFREY GETTLEMAN

JUBA, Sudan — After five dec-
ades of guerrilla struggle and two
million lives lost, the flags are
flapping proudly here in this cap-
ital. The new national anthem is
blasting all over town. People are
toasting oversize bottles of White
Bull beer (the local brew), and
children are boogieing in the
streets. 

“Free at Last,” reads a count-
down clock.

But from the moment it de-
clares independence on Saturday,
the Republic of South Sudan, the
world’s newest country and Afri-
ca’s 54th state, will take its place
at the bottom of the developing
world. A majority of its people
live on less than a dollar a day. A
15-year-old girl has a higher
chance of dying in childbirth than
she does of finishing primary
school. More than 10 percent of
children do not make it to their
fifth birthday. About three-quar-
ters of adults cannot read. Only 1
percent of households have a
bank account.

Beyond that, the nation faces
several serious insurrections
within its own sprawling territo-

Newest Nation
Is Full of Hope
And Problems

Continued on Page A3

By GINA KOLATA

When Juliet Jacobs found out
she had lung cancer, she was ter-
rified, but realized that her hope
lay in getting the best treatment
medicine could offer. So she got a
second opinion, then a third. In
February of 2010, she ended up at
Duke University, where she en-
tered a research study whose
promise seemed stunning. 

Doctors would assess her tu-
mor cells, looking for gene pat-
terns that would determine
which drugs would best attack
her particular cancer. She would
not waste precious time with in-
effective drugs or trial-and-error
treatment. The Duke program —
considered a breakthrough at the
time — was the first fruit of the

new genomics, a way of letting a
cancer cell’s own genes reveal
the cancer’s weaknesses.

But the research at Duke
turned out to be wrong. Its gene-
based tests proved worthless,
and the research behind them
was discredited. Ms. Jacobs died
a few months after treatment,
and her husband and other pa-
tients’ relatives are suing Duke. 

The episode is a stark illustra-
tion of serious problems in a field
in which the medical community
has placed great hope: using pat-
terns from large groups of genes
or other molecules to improve the
detection and treatment of can-
cer. Companies have been
formed and products have been
introduced that claim to use ge-
netics in this way, but assertions
have turned out to be unfounded.

While researchers agree there is
great promise in this science, it
has yet to yield many reliable
methods for diagnosing cancer or
identifying the best treatment. 

Instead, as patients and their
doctors try to make critical deci-
sions about serious illnesses,
they may be getting worthless in-
formation that is based on bad
science. The scientific world is
concerned enough that two
prominent groups, the National
Cancer Institute and the Institute
of Medicine, have begun examin-
ing the Duke case; they hope to
find new ways to evaluate claims
based on emerging and complex
analyses of patterns of genes and
other molecules.

So far, the Food and Drug Ad-
ministration “has generally not 

How Bright Promise in Cancer Testing Fell Apart
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Casey Antho-
ny, acquitted
of killing her
child but con-
victed of lying
to the police,
will be freed
July 17 after
getting credit
for jail time. 
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Late Edition
Today, variable clouds. Humid with
showers, thunderstorms. High 78.
Tonight, a shower or thunderstorm.
Low 68. Tomorrow, clouds and sun.
High 86. Weather map, Page A14.
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By GRETCHEN MORGENSON
and LOUISE STORY

As the financial storm brewed
in the summer of 2008 and insti-
tutions feared for their survival, a
bit of good news bubbled through
large banks and the law firms
that defend them.

Federal prosecutors officially
adopted new guidelines about
charging corporations with
crimes — a softer approach that,
longtime white-collar lawyers
and former federal prosecutors
say, helps explain the dearth of
criminal cases despite a raft of in-
quiries into the financial crisis. 

Though little noticed outside
legal circles, the guidelines were
welcomed by firms representing
banks. The Justice Department’s
directive, involving a process
known as deferred prosecutions,
signaled “an important step
away from the more aggressive
prosecutorial practices seen in
some cases under their predeces-
sors,” Sullivan & Cromwell, a
prominent Wall Street law firm,

told clients in a memo that Sep-
tember.

The guidelines left open a pos-
sibility other than guilty or not
guilty, giving leniency often if
companies investigated and re-
ported their own wrongdoing. In
return, the government could en-
ter into agreements to delay or
cancel the prosecution if the com-
panies promised to change their
behavior.

But this approach, critics main-
tain, runs the risk of letting com-
panies off too easily. 

“If you do not punish crimes,
there’s really no reason they
won’t happen again,” said Mary
Ramirez, a professor at Wash-
burn University School of Law
and a former assistant United
States attorney. “I worry and so

do a lot of economists that we
have created no disincentives for
committing fraud or white-collar
crime, in particular in the finan-
cial space.”

While “deferred prosecution
agreements” were used before
the financial crisis, the Justice
Department made them an offi-
cial alternative in 2008, according
to the Sullivan & Cromwell note.

It is among a number of signs,
white-collar crime experts say,
that the government seems to be
taking a gentler approach.

The Securities and Exchange
Commission also added deferred
prosecution as a tool last year
and has embraced another al-
ternative to litigation — reports
that chronicle wrongdoing at in-
stitutions like Moody’s Investors
Service, often without punishing
anyone. The financial crisis cases
brought by the S.E.C. — like a re-
cent settlement with JPMorgan
Chase for selling a mortgage se-
curity that soured — have rarely
named executives as defendants.

Defending the department’s 

Behind the Gentler Approach to Banks by U.S. 

As Wall St. Polices
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Are Rare 
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President Obama met with Congressional leaders on Thursday
and later expressed confidence a budget deal would be reached.

By MARK LANDLER and CARL HULSE

WASHINGTON — President
Obama, convening budget talks
at the White House on Thursday,
said Republicans and Democrats
were still “far apart” but ex-
pressed confidence they could
agree on an ambitious deal to
prevent the government from de-
faulting on its debt.

Though the president and Con-
gressional leaders did not close
wide gaps on the issues of spend-
ing cuts or new tax revenues, of-
ficials briefed on the talks said,
they emerged with a consensus
to aim for the biggest possible
deal — one resulting in up to $4
trillion in savings — and a recog-

nition of the dire consequences of
not acting before Aug. 2, when
the government will lose its au-
thority to borrow.

Treasury Secretary Timothy F.
Geithner gave a stark description
of the upheaval he said would re-
verberate through financial mar-
kets and the broader American
economy if the government were
to go into default, these officials
said. The eight lawmakers from
both parties listened somberly,
officials said, and pledged to
avoid such an outcome.

“Everyone acknowledged that
we have to get this done before 

Still ‘Far Apart’ on Debt, 2 Sides
Will Seek $4 Trillion in Savings
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By BEN SISARIO

Americans who illegally down-
load songs and movies may soon
be in for a surprise: They will be
warned to stop, and if they don’t,
they could find their Internet ac-
cess slowing to a crawl.

After years of negotiations
with Hollywood and the music in-
dustry, the nation’s top Internet
providers have agreed to a sys-
tematic approach to identifying
customers suspected of digital
copyright infringement and then
alerting them via e-mail or other
means.

Under the new process, which
was announced Thursday, sev-
eral warnings would be issued,
with progressively harsher con-
sequences if the initial cautions
were ignored. 

The companies took pains to
say that the agreement did not
oblige Internet providers to shut
down a repeat offender’s ac-
count, and that the system of
alerts was meant to be “educa-
tional.” But they noted that carri-
ers would retain their right to cut
off any user who violated their
terms of service.

In bringing together the media
companies and Internet carriers,
the deal demonstrates how the
once-clear line separating those
two businesses has been blurred.
Eight years ago, the Recording
Industry Association of America
had to sue Verizon to try to un-
cover the identity of a customer 

Net Providers
Plan Penalties
To Slow Piracy
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By SARAH LYALL

LONDON — Britain’s media
and political landscape shifted
Thursday as the powerful Mur-
doch family summarily an-
nounced plans to shut down the
disgraced mass-circulation tab-
loid at the center of a deepening
scandal over journalistic malfea-
sance, and arrest seemed immi-
nent for the paper’s once politi-
cally influential former editor. 

The decision by Rupert Mur-
doch’s media conglomerate, the
News Corporation, to close the
paper, The News of the World,
seemed to be a calculated move
to help protect Mr. Murdoch’s
proposed $12 billion takeover of
the pay-television company Brit-
ish Sky Broadcasting. But it
hardly put an end to the uproar,
or to Mr. Murdoch’s connection
to it.

The scandal exposes a web of
relationships between the Mur-
dochs’ empire on the one hand
and the police and politicians on
the other. And it poses new chal-
lenges for Mr. Murdoch, a media
tycoon who has at times seemed
to hold much of Britain’s political
establishment in thrall, cultivat-
ing connections to both Labour
and Conservative governments
and using the prospect of his sup-
port — or its withdrawal — to
help drive his political agenda. 

In a statement of strikingly

self-critical apology, Mr. Mur-
doch’s son and heir apparent,
James Murdoch, admitted that
News International, the compa-
ny’s British subsidiary, had
“failed to get to the bottom of re-
peated wrongdoings that oc-
curred without conscience or le-
gitimate purpose.” The compa-
ny’s repeated assertions that the
scandal was “confined to one re-
porter,” had proven untrue, he
said, “and those who acted
wrongly will have to face the con-
sequences.” 

According to several people
who have been briefed on the
matter, it appeared increasingly
likely that Andy Coulson, a for-
mer News of the World editor
who most recently worked as the
chief spokesman for Prime Min-
ister David Cameron’s govern-
ment, would be arrested Friday
on suspicion of illegally paying
the police for information during
his editorship. His arrest, if it
does take place, would be a huge
blow not just to Mr. Murdoch, but
to the government and to Mr.
Cameron’s Conservative Party.

The prime minister has always
vouched for Mr. Coulson’s integ-
rity and said he believed Mr.
Coulson’s assurances that he had
done nothing wrong.

By closing the weekly News of 
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Rehearsals are under way for this weekend’s independence celebrations in Juba, the capital of the new Republic of South Sudan.

By JEFFREY GETTLEMAN

JUBA, Sudan — After five dec-
ades of guerrilla struggle and two
million lives lost, the flags are
flapping proudly here in this cap-
ital. The new national anthem is
blasting all over town. People are
toasting oversize bottles of White
Bull beer (the local brew), and
children are boogieing in the
streets. 

“Free at Last,” reads a count-
down clock.

But from the moment it de-
clares independence on Saturday,
the Republic of South Sudan, the
world’s newest country and Afri-
ca’s 54th state, will take its place
at the bottom of the developing
world. A majority of its people
live on less than a dollar a day. A
15-year-old girl has a higher
chance of dying in childbirth than
she does of finishing primary
school. More than 10 percent of
children do not make it to their
fifth birthday. About three-quar-
ters of adults cannot read. Only 1
percent of households have a
bank account.

Beyond that, the nation faces
several serious insurrections
within its own sprawling territo-
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By GINA KOLATA

When Juliet Jacobs found out
she had lung cancer, she was ter-
rified, but realized that her hope
lay in getting the best treatment
medicine could offer. So she got a
second opinion, then a third. In
February of 2010, she ended up at
Duke University, where she en-
tered a research study whose
promise seemed stunning. 

Doctors would assess her tu-
mor cells, looking for gene pat-
terns that would determine
which drugs would best attack
her particular cancer. She would
not waste precious time with in-
effective drugs or trial-and-error
treatment. The Duke program —
considered a breakthrough at the
time — was the first fruit of the

new genomics, a way of letting a
cancer cell’s own genes reveal
the cancer’s weaknesses.

But the research at Duke
turned out to be wrong. Its gene-
based tests proved worthless,
and the research behind them
was discredited. Ms. Jacobs died
a few months after treatment,
and her husband and other pa-
tients’ relatives are suing Duke. 

The episode is a stark illustra-
tion of serious problems in a field
in which the medical community
has placed great hope: using pat-
terns from large groups of genes
or other molecules to improve the
detection and treatment of can-
cer. Companies have been
formed and products have been
introduced that claim to use ge-
netics in this way, but assertions
have turned out to be unfounded.

While researchers agree there is
great promise in this science, it
has yet to yield many reliable
methods for diagnosing cancer or
identifying the best treatment. 

Instead, as patients and their
doctors try to make critical deci-
sions about serious illnesses,
they may be getting worthless in-
formation that is based on bad
science. The scientific world is
concerned enough that two
prominent groups, the National
Cancer Institute and the Institute
of Medicine, have begun examin-
ing the Duke case; they hope to
find new ways to evaluate claims
based on emerging and complex
analyses of patterns of genes and
other molecules.

So far, the Food and Drug Ad-
ministration “has generally not 
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victed of lying
to the police,
will be freed
July 17 after
getting credit
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to prevent it.”
The department began pulling back from a 

more aggressive pursuit of white-collar crime 
around 2005, say defense lawyers and former 
prosecutors, after the Supreme Court over-
turned a conviction it won against the account-
ing firm Arthur Andersen. That ended an era of 
brass-knuckle prosecutions related to fraud at 
companies like Enron.

Another example of this more cautious 
prosecutorial strategy: Government lawyers 
now go to companies earlier in an inquiry, and 
often tell companies to figure out whether im-
proper activities occurred. Then those compa-
nies hire law firms to investigate and report 
back to the government. The practice was criti-
cized last year when the Justice Department 
struck a settlement with Beazer Homes USA, a 
home builder accused of mortgage fraud.

This “outsourcing” of investigations — as 
some lawyers call it — has led to increased cozi-

ness between the government and companies, 
some critics say.

In banking, the collaboration is even stron-
ger, dating to the mid-1990s when banks were 
asked to regularly report suspicious activi-
ties to the Treasury Department, an effort that 
aimed at relieving regulators of some of their 
enforcement loads. But it gave regulators a 
false assurance that banks would spot and re-
port all wrongdoing, former investigators say. 
Moreover, companies are not as likely to come 
forward with evidence related to senior execu-
tives or to widespread patterns of misbehavior, 
some academics say.

Intended to make the most of the govern-
ment’s limited investigative resources, the gov-
ernment’s cooperation with corporations and 
industry groups can work well and save money 
when business hums along as usual. But some 
veterans of government prosecutions question 
such collaboration in financial crisis cases, and 
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approach, Alisa Finelli, a spokeswoman,
said deferred prosecution agreements
require that corporations pay penalties
and restitution, correct criminal con-
duct and “achieve these results without
causing the loss of jobs, the loss of pen-
sions and other significant negative
consequences to innocent parties who
played no role in the criminal conduct,
were unaware of it or were unable to
prevent it.”

The department began pulling back
from a more aggressive pursuit of
white-collar crime around 2005, say de-
fense lawyers and former prosecutors,
after the Supreme Court overturned a
conviction it won against the accounting
firm Arthur Andersen. That ended an
era of brass-knuckle prosecutions relat-
ed to fraud at companies like Enron. 

Another example of this more cau-
tious prosecutorial strategy: Govern-
ment lawyers now go to companies ear-
lier in an inquiry, and often tell compa-
nies to figure out whether improper ac-
tivities occurred. Then those companies
hire law firms to investigate and report
back to the government. The practice
was criticized last year when the Jus-
tice Department struck a settlement
with Beazer Homes USA, a home build-
er accused of mortgage fraud. 

This “outsourcing” of investigations
— as some lawyers call it — has led to
increased coziness between the govern-
ment and companies, some critics say.

In banking, the collaboration is even
stronger, dating to the mid-1990s when
banks were asked to regularly report
suspicious activities to the Treasury De-
partment, an effort that aimed at reliev-
ing regulators of some of their enforce-
ment loads. But it gave regulators a
false assurance that banks would spot
and report all wrongdoing, former in-
vestigators say. Moreover, companies
are not as likely to come forward with
evidence related to senior executives or
to widespread patterns of misbehavior,
some academics say. 

Intended to make the most of the gov-
ernment’s limited investigative re-
sources, the government’s cooperation
with corporations and industry groups
can work well and save money when
business hums along as usual. But some
veterans of government prosecutions
question such collaboration in financial
crisis cases, and contend they should
have been pursued more aggressively.

“Traditionally, a bank would tell the
Department of Justice when an employ-
ee engaged in crimes, but what do you
do when the bank itself is run by a crim-
inal enterprise?” said Solomon L.
Wisenberg, former chief of the financial
institutions fraud unit for the United
States attorney in the Western District
of Texas in the early 1990s. “You have to
be able to investigate without just wait-
ing for the bank to give you the referral.
The people running the institutions are
not going to come to the D.O.J. and tell
them about themselves.”

A Clash of Agencies
Beazer Homes, based in Charlotte,

N.C., became one of the nation’s 10 larg-
est home builders in the 2000s — in
large part because of mortgage lending
options that attracted buyers. But its
mortgage business eventually attracted
prosecutors, too.

In March 2007, the inspector general
and officials of the Department of Hous-
ing and Urban Development began in-
vestigating claims that Beazer had en-
gaged in mortgage fraud, causing losses
to the Federal Housing Administration’s
insurance fund that covered mortgages
when buyers couldn’t pay.

Investigators found that Beazer had
been offering a lower mortgage rate if
buyers paid an extra fee, but then not
giving them the lower rate. And it was
enticing homeowners by offering down
payment assistance, but not disclosing
that it then raised the price of the house
by the same amount. 

The Beazer board’s audit committee
hired the law firm of Alston & Bird to
conduct an internal investigation. Docu-
ments supplied to Congress by HUD
show that Justice Department officials
advised HUD investigators not to in-
terview borrowers or former Beazer
employees until Alston & Bird complet-
ed its review. 

In April 2009, justice officials notified
HUD that a deferred prosecution agree-
ment with Beazer had been reached —
the sort of deal that Sullivan & Crom-
well had celebrated in its client memo a
year earlier — essentially shutting
down the HUD investigation.

Beazer agreed to pay consumers and
the government as much as $55 million
under the deal. It also paid approxi-
mately that amount to Alston & Bird, in-
vestigators found. While a member of
the justice team told HUD that criminal
proceedings would be forthcoming
against individuals at Beazer, the docu-
ments show, there has been only one in-
dictment: of Michael T. Rand, the com-
pany’s former chief accounting officer,
whose trial is to begin this fall. 

A year after the settlement, Kenneth
M. Donohue, the inspector general of
HUD at the time, raised questions about
its handling. He said he was disturbed
by the interference by the Justice De-
partment and its calls to stop pursuing
Beazer executives so the deferred pros-
ecution deal could be completed. “As a
law enforcement official for over 40
years,” Mr. Donohue wrote in a letter to
Eric H. Holder Jr., the attorney general,
“I have never witnessed a like action in
any of my varied dealings.”

In a recent interview, Mr. Donohue,
now a senior adviser at the Reznick
Group, an accounting firm in Bethesda,
Md., said of the Justice Department:
“The most important point of this whole
thing is the fact that they threatened the
HUD office of the inspector general that
we would not be allowed to go forward
with our investigation of executives if

we didn’t agree to their settlement.” 
David A. Brown, acting United States

attorney on the case, said: “What we do
is work cooperatively as a team in con-
ducting these investigations. We don’t
tell agencies to stand down when they
are working as part of the team.” He
said that the investigation was continu-
ing, and that the Justice Department
was proud of the deferred prosecution
agreement and the restitution Beazer
paid, which more than covered the
losses of the Federal Housing Adminis-
tration fund. 

Beazer did not respond to an e-mail,
and Alston & Bird did not return a call
seeking comment. 

Ms. Finelli, the department’s spokes-
woman, said that deferred or nonpros-
ecution agreements had led to charges
against individuals in many cases; of
the 20 companies she cited, three were
financial companies. But none were
cases related to the financial crisis.

Still, some lawyers applaud the closer
relationship between the government
and business. “Given the scanty re-
sources that have been committed to
corporate crime enforcement, I think
the government’s leveraging of its pros-
ecution power from corporations and
their lawyers has been critically im-
portant,” said Daniel C. Richman, pro-
fessor of law at Columbia and a former
assistant United States attorney in New

York.
But Professor Richman added that

the government should have “a much
more developed, funded and empow-
ered S.E.C., Federal Reserve, E.P.A. and
other agencies to do regulation, to do
enforcement and feed cases where nec-
essary to criminal prosecutors.” 

Changing Course
The names have become synony-

mous with corporate wrongdoing — and
forceful prosecution: Not just Enron,
but also WorldCom, Tyco, Adelphia, Rite
Aid and ImClone. In the early part of the
last decade, senior executives at all
these companies were convicted and
imprisoned.

But by 2005, a debate was growing
over aggressive prosecutions, as some
business leaders had been criticizing
the approach as perhaps too zealous. 

That May, Justice Department offi-
cials met ahead of a session with a
cross-agency group called the Corpo-
rate Fraud Task Force. It was weeks af-
ter Justice Department lawyers had
presented to the Supreme Court their
case against Arthur Andersen, which
was seeking — successfully, it would
turn out — to overturn its criminal fraud
conviction in a prominent case.

In the meeting, the deputy attorney
general at the time, James B. Comey,

posed questions that surprised some at-
tendees, according to two people there
who asked to remain anonymous be-
cause they were not supposed to dis-
cuss private meetings.

Was American business being hurt by
the Justice Department’s investiga-
tions?, Mr. Comey asked, according to
these two people, who said they thought
the message had come from others. He
cautioned colleagues to be responsible.
“It was a total retrenchment,” one of the
people said. “It was like we were going
backwards.”

Mr. Comey said recently that he did
not recall this conversation. 

Around the same time, the Justice
Department was developing instruc-
tions on dealing with companies under
investigation — particularly companies
that work with the government. It is-
sued a memo in 2003 that gave compa-
nies more credit for cooperating than in
the past. That message was reinforced
in another memo in 2006.

As the first memo put it, “it is entirely
proper in many investigations for a
prosecutor to consider the corporation’s
pre-indictment conduct, e.g., voluntary
disclosure, cooperation, remediation or
restitution, in determining whether to
seek an indictment.”

During this period, the Justice De-
partment increased the use of deferred
prosecutions or even nonprosecution
agreements.

Many well-known companies have
benefited. In 2004, the American In-
ternational Group, the giant insurer,
paid $126 million when it entered a de-
ferred prosecution agreement to settle
investigations into claims that it had
helped clients improperly burnish fi-
nancial statements. 

Deals over accounting improprieties
also were struck that year by Computer
Associates International, a technology
company, and in 2005 by Bristol- Myers
Squibb, a pharmaceutical concern. Pru-
dential Financial entered into a de-
ferred prosecution in 2006 over improp-
er mutual fund trading. 

No such prosecution deals for large
banks have yet arisen out of the finan-
cial crisis. Some bank analysts say they
may be coming. The government may
eventually strike one with Goldman
Sachs, which it continues to investigate
for its mortgage securities dealings,
Brad Hintz, a securities analyst at San-
ford C. Bernstein & Company, wrote re-
cently. “If an alleged violation is identi-
fied during a Goldman investigation, we
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expect a reasoned response from the
Justice Department,” he added. 

Goldman Sachs declined to comment.
The S.E.C. can also file deferred pros-

ecutions, and it sometimes issues re-
ports about wrongdoing in lieu of litiga-
tion. It has been increasing the number
of reports it files, and is considering is-
suing one about misleading accounting
at Lehman Brothers, Bloomberg News
has reported. The S.E.C. did something
similar last year to resolve a credit rat-
ings investigation of Moody’s Investors
Service. The reports from the commis-
sion are intended to give companies
guidance on appropriate practices.

Such results provide bragging rights
among corporate defense lawyers, ac-
cording to longtime observers of the le-
gal system.

“The corporate crime defense bar has
this down to a science,” said Russell
Mokhiber, the editor of Corporate Crime
Reporter, a publication that tracks pros-
ecutions. “I interview them all the time,
and they boast about how they’ve
gamed the system.”

Industry Advantage
Even as companies cooperate with

the government, they also work closely
with one another, creating industrywide
strategies in response to investigations.
Legal representatives for Goldman
Sachs, Morgan Stanley, JPMorgan
Chase and others talk regularly about
what they hear from the government,
according to lawyers in the industry.
They have long held these conversa-
tions — known as joint-defense calls —
but given the increased cooperation of
the government with companies, law-
yers can exchange more information.

Goldman’s recent battle against the
S.E.C. — in which it agreed to pay $550
million to settle claims that it had mis-
led investors in a mortgage security it
sold — was helpful to other banks, ac-
cording to one lawyer who participates
in these calls. On several occasions in
2009 and 2010, after Goldman and its law
firm, Sullivan & Cromwell, visited the
S.E.C., lawyers representing other
banks received intelligence on the gov-
ernment’s areas of interest. The result
has often been that banks walk into
prosecutors’ offices well-prepared to re-
but allegations. 

One assistant United States attorney,
who requested anonymity because he is
not allowed to speak with the news me-
dia, said many inquiries had been tabled
because banks had such good answers.

“They’ll hire a counsel who is experi-
enced,” said the assistant attorney, who
has direct knowledge of cases related to
the financial crisis. “They often come in
and make a presentation: ‘We’ve
looked at this and this is how we see it.’
They’re often persuasive.” 

Some defense lawyers say it is easier
to make a persuasive case because
prosecutors, having becoming more de-
pendent on companies for investigative
legwork, are less knowledgeable and
thus less likely to counter with evidence
they have uncovered.

The process, in the end, is cloaked,
some critics say. The Justice Depart-
ment does not disclose any details about
its decision-making in specific cases,
such as why it did not charge individ-
uals at a company. 

“We will not get an explanation of
why there haven’t been prosecutions;
at best, we will get a reference back to
the Department of Justice manual that
leaves the discretion to the prosecu-
tors,” said Professor Ramirez of Wash-
burn University. “The legal representa-
tives will argue that since recoveries
can be had by using civil measures,
even private litigations, there’s no need
to bring criminal measures. I disagree
with that very much.”
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approach, Alisa Finelli, a spokeswoman,
said deferred prosecution agreements
require that corporations pay penalties
and restitution, correct criminal con-
duct and “achieve these results without
causing the loss of jobs, the loss of pen-
sions and other significant negative
consequences to innocent parties who
played no role in the criminal conduct,
were unaware of it or were unable to
prevent it.”

The department began pulling back
from a more aggressive pursuit of
white-collar crime around 2005, say de-
fense lawyers and former prosecutors,
after the Supreme Court overturned a
conviction it won against the accounting
firm Arthur Andersen. That ended an
era of brass-knuckle prosecutions relat-
ed to fraud at companies like Enron. 

Another example of this more cau-
tious prosecutorial strategy: Govern-
ment lawyers now go to companies ear-
lier in an inquiry, and often tell compa-
nies to figure out whether improper ac-
tivities occurred. Then those companies
hire law firms to investigate and report
back to the government. The practice
was criticized last year when the Jus-
tice Department struck a settlement
with Beazer Homes USA, a home build-
er accused of mortgage fraud. 

This “outsourcing” of investigations
— as some lawyers call it — has led to
increased coziness between the govern-
ment and companies, some critics say.

In banking, the collaboration is even
stronger, dating to the mid-1990s when
banks were asked to regularly report
suspicious activities to the Treasury De-
partment, an effort that aimed at reliev-
ing regulators of some of their enforce-
ment loads. But it gave regulators a
false assurance that banks would spot
and report all wrongdoing, former in-
vestigators say. Moreover, companies
are not as likely to come forward with
evidence related to senior executives or
to widespread patterns of misbehavior,
some academics say. 

Intended to make the most of the gov-
ernment’s limited investigative re-
sources, the government’s cooperation
with corporations and industry groups
can work well and save money when
business hums along as usual. But some
veterans of government prosecutions
question such collaboration in financial
crisis cases, and contend they should
have been pursued more aggressively.

“Traditionally, a bank would tell the
Department of Justice when an employ-
ee engaged in crimes, but what do you
do when the bank itself is run by a crim-
inal enterprise?” said Solomon L.
Wisenberg, former chief of the financial
institutions fraud unit for the United
States attorney in the Western District
of Texas in the early 1990s. “You have to
be able to investigate without just wait-
ing for the bank to give you the referral.
The people running the institutions are
not going to come to the D.O.J. and tell
them about themselves.”

A Clash of Agencies
Beazer Homes, based in Charlotte,

N.C., became one of the nation’s 10 larg-
est home builders in the 2000s — in
large part because of mortgage lending
options that attracted buyers. But its
mortgage business eventually attracted
prosecutors, too.

In March 2007, the inspector general
and officials of the Department of Hous-
ing and Urban Development began in-
vestigating claims that Beazer had en-
gaged in mortgage fraud, causing losses
to the Federal Housing Administration’s
insurance fund that covered mortgages
when buyers couldn’t pay.

Investigators found that Beazer had
been offering a lower mortgage rate if
buyers paid an extra fee, but then not
giving them the lower rate. And it was
enticing homeowners by offering down
payment assistance, but not disclosing
that it then raised the price of the house
by the same amount. 

The Beazer board’s audit committee
hired the law firm of Alston & Bird to
conduct an internal investigation. Docu-
ments supplied to Congress by HUD
show that Justice Department officials
advised HUD investigators not to in-
terview borrowers or former Beazer
employees until Alston & Bird complet-
ed its review. 

In April 2009, justice officials notified
HUD that a deferred prosecution agree-
ment with Beazer had been reached —
the sort of deal that Sullivan & Crom-
well had celebrated in its client memo a
year earlier — essentially shutting
down the HUD investigation.

Beazer agreed to pay consumers and
the government as much as $55 million
under the deal. It also paid approxi-
mately that amount to Alston & Bird, in-
vestigators found. While a member of
the justice team told HUD that criminal
proceedings would be forthcoming
against individuals at Beazer, the docu-
ments show, there has been only one in-
dictment: of Michael T. Rand, the com-
pany’s former chief accounting officer,
whose trial is to begin this fall. 

A year after the settlement, Kenneth
M. Donohue, the inspector general of
HUD at the time, raised questions about
its handling. He said he was disturbed
by the interference by the Justice De-
partment and its calls to stop pursuing
Beazer executives so the deferred pros-
ecution deal could be completed. “As a
law enforcement official for over 40
years,” Mr. Donohue wrote in a letter to
Eric H. Holder Jr., the attorney general,
“I have never witnessed a like action in
any of my varied dealings.”

In a recent interview, Mr. Donohue,
now a senior adviser at the Reznick
Group, an accounting firm in Bethesda,
Md., said of the Justice Department:
“The most important point of this whole
thing is the fact that they threatened the
HUD office of the inspector general that
we would not be allowed to go forward
with our investigation of executives if

we didn’t agree to their settlement.” 
David A. Brown, acting United States

attorney on the case, said: “What we do
is work cooperatively as a team in con-
ducting these investigations. We don’t
tell agencies to stand down when they
are working as part of the team.” He
said that the investigation was continu-
ing, and that the Justice Department
was proud of the deferred prosecution
agreement and the restitution Beazer
paid, which more than covered the
losses of the Federal Housing Adminis-
tration fund. 

Beazer did not respond to an e-mail,
and Alston & Bird did not return a call
seeking comment. 

Ms. Finelli, the department’s spokes-
woman, said that deferred or nonpros-
ecution agreements had led to charges
against individuals in many cases; of
the 20 companies she cited, three were
financial companies. But none were
cases related to the financial crisis.

Still, some lawyers applaud the closer
relationship between the government
and business. “Given the scanty re-
sources that have been committed to
corporate crime enforcement, I think
the government’s leveraging of its pros-
ecution power from corporations and
their lawyers has been critically im-
portant,” said Daniel C. Richman, pro-
fessor of law at Columbia and a former
assistant United States attorney in New

York.
But Professor Richman added that

the government should have “a much
more developed, funded and empow-
ered S.E.C., Federal Reserve, E.P.A. and
other agencies to do regulation, to do
enforcement and feed cases where nec-
essary to criminal prosecutors.” 

Changing Course
The names have become synony-

mous with corporate wrongdoing — and
forceful prosecution: Not just Enron,
but also WorldCom, Tyco, Adelphia, Rite
Aid and ImClone. In the early part of the
last decade, senior executives at all
these companies were convicted and
imprisoned.

But by 2005, a debate was growing
over aggressive prosecutions, as some
business leaders had been criticizing
the approach as perhaps too zealous. 

That May, Justice Department offi-
cials met ahead of a session with a
cross-agency group called the Corpo-
rate Fraud Task Force. It was weeks af-
ter Justice Department lawyers had
presented to the Supreme Court their
case against Arthur Andersen, which
was seeking — successfully, it would
turn out — to overturn its criminal fraud
conviction in a prominent case.

In the meeting, the deputy attorney
general at the time, James B. Comey,

posed questions that surprised some at-
tendees, according to two people there
who asked to remain anonymous be-
cause they were not supposed to dis-
cuss private meetings.

Was American business being hurt by
the Justice Department’s investiga-
tions?, Mr. Comey asked, according to
these two people, who said they thought
the message had come from others. He
cautioned colleagues to be responsible.
“It was a total retrenchment,” one of the
people said. “It was like we were going
backwards.”

Mr. Comey said recently that he did
not recall this conversation. 

Around the same time, the Justice
Department was developing instruc-
tions on dealing with companies under
investigation — particularly companies
that work with the government. It is-
sued a memo in 2003 that gave compa-
nies more credit for cooperating than in
the past. That message was reinforced
in another memo in 2006.

As the first memo put it, “it is entirely
proper in many investigations for a
prosecutor to consider the corporation’s
pre-indictment conduct, e.g., voluntary
disclosure, cooperation, remediation or
restitution, in determining whether to
seek an indictment.”

During this period, the Justice De-
partment increased the use of deferred
prosecutions or even nonprosecution
agreements.

Many well-known companies have
benefited. In 2004, the American In-
ternational Group, the giant insurer,
paid $126 million when it entered a de-
ferred prosecution agreement to settle
investigations into claims that it had
helped clients improperly burnish fi-
nancial statements. 

Deals over accounting improprieties
also were struck that year by Computer
Associates International, a technology
company, and in 2005 by Bristol- Myers
Squibb, a pharmaceutical concern. Pru-
dential Financial entered into a de-
ferred prosecution in 2006 over improp-
er mutual fund trading. 

No such prosecution deals for large
banks have yet arisen out of the finan-
cial crisis. Some bank analysts say they
may be coming. The government may
eventually strike one with Goldman
Sachs, which it continues to investigate
for its mortgage securities dealings,
Brad Hintz, a securities analyst at San-
ford C. Bernstein & Company, wrote re-
cently. “If an alleged violation is identi-
fied during a Goldman investigation, we
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expect a reasoned response from the
Justice Department,” he added. 

Goldman Sachs declined to comment.
The S.E.C. can also file deferred pros-

ecutions, and it sometimes issues re-
ports about wrongdoing in lieu of litiga-
tion. It has been increasing the number
of reports it files, and is considering is-
suing one about misleading accounting
at Lehman Brothers, Bloomberg News
has reported. The S.E.C. did something
similar last year to resolve a credit rat-
ings investigation of Moody’s Investors
Service. The reports from the commis-
sion are intended to give companies
guidance on appropriate practices.

Such results provide bragging rights
among corporate defense lawyers, ac-
cording to longtime observers of the le-
gal system.

“The corporate crime defense bar has
this down to a science,” said Russell
Mokhiber, the editor of Corporate Crime
Reporter, a publication that tracks pros-
ecutions. “I interview them all the time,
and they boast about how they’ve
gamed the system.”

Industry Advantage
Even as companies cooperate with

the government, they also work closely
with one another, creating industrywide
strategies in response to investigations.
Legal representatives for Goldman
Sachs, Morgan Stanley, JPMorgan
Chase and others talk regularly about
what they hear from the government,
according to lawyers in the industry.
They have long held these conversa-
tions — known as joint-defense calls —
but given the increased cooperation of
the government with companies, law-
yers can exchange more information.

Goldman’s recent battle against the
S.E.C. — in which it agreed to pay $550
million to settle claims that it had mis-
led investors in a mortgage security it
sold — was helpful to other banks, ac-
cording to one lawyer who participates
in these calls. On several occasions in
2009 and 2010, after Goldman and its law
firm, Sullivan & Cromwell, visited the
S.E.C., lawyers representing other
banks received intelligence on the gov-
ernment’s areas of interest. The result
has often been that banks walk into
prosecutors’ offices well-prepared to re-
but allegations. 

One assistant United States attorney,
who requested anonymity because he is
not allowed to speak with the news me-
dia, said many inquiries had been tabled
because banks had such good answers.

“They’ll hire a counsel who is experi-
enced,” said the assistant attorney, who
has direct knowledge of cases related to
the financial crisis. “They often come in
and make a presentation: ‘We’ve
looked at this and this is how we see it.’
They’re often persuasive.” 

Some defense lawyers say it is easier
to make a persuasive case because
prosecutors, having becoming more de-
pendent on companies for investigative
legwork, are less knowledgeable and
thus less likely to counter with evidence
they have uncovered.

The process, in the end, is cloaked,
some critics say. The Justice Depart-
ment does not disclose any details about
its decision-making in specific cases,
such as why it did not charge individ-
uals at a company. 

“We will not get an explanation of
why there haven’t been prosecutions;
at best, we will get a reference back to
the Department of Justice manual that
leaves the discretion to the prosecu-
tors,” said Professor Ramirez of Wash-
burn University. “The legal representa-
tives will argue that since recoveries
can be had by using civil measures,
even private litigations, there’s no need
to bring criminal measures. I disagree
with that very much.”
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approach, Alisa Finelli, a spokeswoman,
said deferred prosecution agreements
require that corporations pay penalties
and restitution, correct criminal con-
duct and “achieve these results without
causing the loss of jobs, the loss of pen-
sions and other significant negative
consequences to innocent parties who
played no role in the criminal conduct,
were unaware of it or were unable to
prevent it.”

The department began pulling back
from a more aggressive pursuit of
white-collar crime around 2005, say de-
fense lawyers and former prosecutors,
after the Supreme Court overturned a
conviction it won against the accounting
firm Arthur Andersen. That ended an
era of brass-knuckle prosecutions relat-
ed to fraud at companies like Enron. 

Another example of this more cau-
tious prosecutorial strategy: Govern-
ment lawyers now go to companies ear-
lier in an inquiry, and often tell compa-
nies to figure out whether improper ac-
tivities occurred. Then those companies
hire law firms to investigate and report
back to the government. The practice
was criticized last year when the Jus-
tice Department struck a settlement
with Beazer Homes USA, a home build-
er accused of mortgage fraud. 

This “outsourcing” of investigations
— as some lawyers call it — has led to
increased coziness between the govern-
ment and companies, some critics say.

In banking, the collaboration is even
stronger, dating to the mid-1990s when
banks were asked to regularly report
suspicious activities to the Treasury De-
partment, an effort that aimed at reliev-
ing regulators of some of their enforce-
ment loads. But it gave regulators a
false assurance that banks would spot
and report all wrongdoing, former in-
vestigators say. Moreover, companies
are not as likely to come forward with
evidence related to senior executives or
to widespread patterns of misbehavior,
some academics say. 

Intended to make the most of the gov-
ernment’s limited investigative re-
sources, the government’s cooperation
with corporations and industry groups
can work well and save money when
business hums along as usual. But some
veterans of government prosecutions
question such collaboration in financial
crisis cases, and contend they should
have been pursued more aggressively.

“Traditionally, a bank would tell the
Department of Justice when an employ-
ee engaged in crimes, but what do you
do when the bank itself is run by a crim-
inal enterprise?” said Solomon L.
Wisenberg, former chief of the financial
institutions fraud unit for the United
States attorney in the Western District
of Texas in the early 1990s. “You have to
be able to investigate without just wait-
ing for the bank to give you the referral.
The people running the institutions are
not going to come to the D.O.J. and tell
them about themselves.”

A Clash of Agencies
Beazer Homes, based in Charlotte,

N.C., became one of the nation’s 10 larg-
est home builders in the 2000s — in
large part because of mortgage lending
options that attracted buyers. But its
mortgage business eventually attracted
prosecutors, too.

In March 2007, the inspector general
and officials of the Department of Hous-
ing and Urban Development began in-
vestigating claims that Beazer had en-
gaged in mortgage fraud, causing losses
to the Federal Housing Administration’s
insurance fund that covered mortgages
when buyers couldn’t pay.

Investigators found that Beazer had
been offering a lower mortgage rate if
buyers paid an extra fee, but then not
giving them the lower rate. And it was
enticing homeowners by offering down
payment assistance, but not disclosing
that it then raised the price of the house
by the same amount. 

The Beazer board’s audit committee
hired the law firm of Alston & Bird to
conduct an internal investigation. Docu-
ments supplied to Congress by HUD
show that Justice Department officials
advised HUD investigators not to in-
terview borrowers or former Beazer
employees until Alston & Bird complet-
ed its review. 

In April 2009, justice officials notified
HUD that a deferred prosecution agree-
ment with Beazer had been reached —
the sort of deal that Sullivan & Crom-
well had celebrated in its client memo a
year earlier — essentially shutting
down the HUD investigation.

Beazer agreed to pay consumers and
the government as much as $55 million
under the deal. It also paid approxi-
mately that amount to Alston & Bird, in-
vestigators found. While a member of
the justice team told HUD that criminal
proceedings would be forthcoming
against individuals at Beazer, the docu-
ments show, there has been only one in-
dictment: of Michael T. Rand, the com-
pany’s former chief accounting officer,
whose trial is to begin this fall. 

A year after the settlement, Kenneth
M. Donohue, the inspector general of
HUD at the time, raised questions about
its handling. He said he was disturbed
by the interference by the Justice De-
partment and its calls to stop pursuing
Beazer executives so the deferred pros-
ecution deal could be completed. “As a
law enforcement official for over 40
years,” Mr. Donohue wrote in a letter to
Eric H. Holder Jr., the attorney general,
“I have never witnessed a like action in
any of my varied dealings.”

In a recent interview, Mr. Donohue,
now a senior adviser at the Reznick
Group, an accounting firm in Bethesda,
Md., said of the Justice Department:
“The most important point of this whole
thing is the fact that they threatened the
HUD office of the inspector general that
we would not be allowed to go forward
with our investigation of executives if

we didn’t agree to their settlement.” 
David A. Brown, acting United States

attorney on the case, said: “What we do
is work cooperatively as a team in con-
ducting these investigations. We don’t
tell agencies to stand down when they
are working as part of the team.” He
said that the investigation was continu-
ing, and that the Justice Department
was proud of the deferred prosecution
agreement and the restitution Beazer
paid, which more than covered the
losses of the Federal Housing Adminis-
tration fund. 

Beazer did not respond to an e-mail,
and Alston & Bird did not return a call
seeking comment. 

Ms. Finelli, the department’s spokes-
woman, said that deferred or nonpros-
ecution agreements had led to charges
against individuals in many cases; of
the 20 companies she cited, three were
financial companies. But none were
cases related to the financial crisis.

Still, some lawyers applaud the closer
relationship between the government
and business. “Given the scanty re-
sources that have been committed to
corporate crime enforcement, I think
the government’s leveraging of its pros-
ecution power from corporations and
their lawyers has been critically im-
portant,” said Daniel C. Richman, pro-
fessor of law at Columbia and a former
assistant United States attorney in New

York.
But Professor Richman added that

the government should have “a much
more developed, funded and empow-
ered S.E.C., Federal Reserve, E.P.A. and
other agencies to do regulation, to do
enforcement and feed cases where nec-
essary to criminal prosecutors.” 

Changing Course
The names have become synony-

mous with corporate wrongdoing — and
forceful prosecution: Not just Enron,
but also WorldCom, Tyco, Adelphia, Rite
Aid and ImClone. In the early part of the
last decade, senior executives at all
these companies were convicted and
imprisoned.

But by 2005, a debate was growing
over aggressive prosecutions, as some
business leaders had been criticizing
the approach as perhaps too zealous. 

That May, Justice Department offi-
cials met ahead of a session with a
cross-agency group called the Corpo-
rate Fraud Task Force. It was weeks af-
ter Justice Department lawyers had
presented to the Supreme Court their
case against Arthur Andersen, which
was seeking — successfully, it would
turn out — to overturn its criminal fraud
conviction in a prominent case.

In the meeting, the deputy attorney
general at the time, James B. Comey,

posed questions that surprised some at-
tendees, according to two people there
who asked to remain anonymous be-
cause they were not supposed to dis-
cuss private meetings.

Was American business being hurt by
the Justice Department’s investiga-
tions?, Mr. Comey asked, according to
these two people, who said they thought
the message had come from others. He
cautioned colleagues to be responsible.
“It was a total retrenchment,” one of the
people said. “It was like we were going
backwards.”

Mr. Comey said recently that he did
not recall this conversation. 

Around the same time, the Justice
Department was developing instruc-
tions on dealing with companies under
investigation — particularly companies
that work with the government. It is-
sued a memo in 2003 that gave compa-
nies more credit for cooperating than in
the past. That message was reinforced
in another memo in 2006.

As the first memo put it, “it is entirely
proper in many investigations for a
prosecutor to consider the corporation’s
pre-indictment conduct, e.g., voluntary
disclosure, cooperation, remediation or
restitution, in determining whether to
seek an indictment.”

During this period, the Justice De-
partment increased the use of deferred
prosecutions or even nonprosecution
agreements.

Many well-known companies have
benefited. In 2004, the American In-
ternational Group, the giant insurer,
paid $126 million when it entered a de-
ferred prosecution agreement to settle
investigations into claims that it had
helped clients improperly burnish fi-
nancial statements. 

Deals over accounting improprieties
also were struck that year by Computer
Associates International, a technology
company, and in 2005 by Bristol- Myers
Squibb, a pharmaceutical concern. Pru-
dential Financial entered into a de-
ferred prosecution in 2006 over improp-
er mutual fund trading. 

No such prosecution deals for large
banks have yet arisen out of the finan-
cial crisis. Some bank analysts say they
may be coming. The government may
eventually strike one with Goldman
Sachs, which it continues to investigate
for its mortgage securities dealings,
Brad Hintz, a securities analyst at San-
ford C. Bernstein & Company, wrote re-
cently. “If an alleged violation is identi-
fied during a Goldman investigation, we
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“They threatened the HUD office of the inspector general that we would not be allowed to go forward 
with our investigation of executives if we didn’t agree to their settlement.”

KENNETH M. DONOHUE, former inspector general of HUD, speaking about the Justice Department.

“Traditionally, a bank would tell the Department of Justice when an employee engaged 
in crimes, but what do you do when the bank itself is run by a criminal enterprise?”

SOLOMON L. WISENBERG, former chief of a Justice Department financial institutions fraud unit.
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Beazer Homes ran afoul of the Department of Housing and Urban
Development over its mortgage practices. But the Justice Department
came to an agreement with the company, ending HUD’s inquiry.
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expect a reasoned response from the
Justice Department,” he added. 

Goldman Sachs declined to comment.
The S.E.C. can also file deferred pros-

ecutions, and it sometimes issues re-
ports about wrongdoing in lieu of litiga-
tion. It has been increasing the number
of reports it files, and is considering is-
suing one about misleading accounting
at Lehman Brothers, Bloomberg News
has reported. The S.E.C. did something
similar last year to resolve a credit rat-
ings investigation of Moody’s Investors
Service. The reports from the commis-
sion are intended to give companies
guidance on appropriate practices.

Such results provide bragging rights
among corporate defense lawyers, ac-
cording to longtime observers of the le-
gal system.

“The corporate crime defense bar has
this down to a science,” said Russell
Mokhiber, the editor of Corporate Crime
Reporter, a publication that tracks pros-
ecutions. “I interview them all the time,
and they boast about how they’ve
gamed the system.”

Industry Advantage
Even as companies cooperate with

the government, they also work closely
with one another, creating industrywide
strategies in response to investigations.
Legal representatives for Goldman
Sachs, Morgan Stanley, JPMorgan
Chase and others talk regularly about
what they hear from the government,
according to lawyers in the industry.
They have long held these conversa-
tions — known as joint-defense calls —
but given the increased cooperation of
the government with companies, law-
yers can exchange more information.

Goldman’s recent battle against the
S.E.C. — in which it agreed to pay $550
million to settle claims that it had mis-
led investors in a mortgage security it
sold — was helpful to other banks, ac-
cording to one lawyer who participates
in these calls. On several occasions in
2009 and 2010, after Goldman and its law
firm, Sullivan & Cromwell, visited the
S.E.C., lawyers representing other
banks received intelligence on the gov-
ernment’s areas of interest. The result
has often been that banks walk into
prosecutors’ offices well-prepared to re-
but allegations. 

One assistant United States attorney,
who requested anonymity because he is
not allowed to speak with the news me-
dia, said many inquiries had been tabled
because banks had such good answers.

“They’ll hire a counsel who is experi-
enced,” said the assistant attorney, who
has direct knowledge of cases related to
the financial crisis. “They often come in
and make a presentation: ‘We’ve
looked at this and this is how we see it.’
They’re often persuasive.” 

Some defense lawyers say it is easier
to make a persuasive case because
prosecutors, having becoming more de-
pendent on companies for investigative
legwork, are less knowledgeable and
thus less likely to counter with evidence
they have uncovered.

The process, in the end, is cloaked,
some critics say. The Justice Depart-
ment does not disclose any details about
its decision-making in specific cases,
such as why it did not charge individ-
uals at a company. 

“We will not get an explanation of
why there haven’t been prosecutions;
at best, we will get a reference back to
the Department of Justice manual that
leaves the discretion to the prosecu-
tors,” said Professor Ramirez of Wash-
burn University. “The legal representa-
tives will argue that since recoveries
can be had by using civil measures,
even private litigations, there’s no need
to bring criminal measures. I disagree
with that very much.”
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contend they should have been pursued more 
aggressively.

“Traditionally, a bank would tell the Depart-
ment of Justice when an employee engaged in 
crimes, but what do you do when the bank it-
self is run by a criminal enterprise?” said Solo-
mon L. Wisenberg, former chief of the financial 
institutions fraud unit for the United States at-
torney in the Western District of Texas in the 
early 1990s. “You have to be able to investigate 
without just waiting for the bank to give you the 
referral. The people running the institutions are 
not going to come to the D.O.J. and tell them 
about themselves.”

A Clash of Agencies
Beazer Homes, based in Charlotte, N.C., 

became one of the nation’s 10 largest home 
builders in the 2000s — in large part because of 
mortgage lending options that attracted buyers. 
But its mortgage business eventually attracted 
prosecutors, too.

In March 2007, the inspector general and of-

ficials of the Department of Housing and Urban 
Development began investigating claims that 
Beazer had engaged in mortgage fraud, causing 
losses to the Federal Housing Administration’s 
insurance fund that covered mortgages when 
buyers couldn’t pay.

Investigators found that Beazer had been 
offering a lower mortgage rate if buyers paid 
an extra fee, but then not giving them the lower 
rate. And it was enticing homeowners by offer-
ing down payment assistance, but not disclos-
ing that it then raised the price of the house by 
the same amount.

The Beazer board’s audit committee hired 
the law firm of Alston & Bird to conduct an in-
ternal investigation. Documents supplied to 
Congress by HUD show that Justice Depart-
ment officials advised HUD investigators not to 
interview borrowers or former Beazer employ-
ees until Alston & Bird completed its review.

In April 2009, justice officials notified HUD 
that a deferred prosecution agreement with 
Beazer had been reached — the sort of deal that 
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approach, Alisa Finelli, a spokeswoman,
said deferred prosecution agreements
require that corporations pay penalties
and restitution, correct criminal con-
duct and “achieve these results without
causing the loss of jobs, the loss of pen-
sions and other significant negative
consequences to innocent parties who
played no role in the criminal conduct,
were unaware of it or were unable to
prevent it.”

The department began pulling back
from a more aggressive pursuit of
white-collar crime around 2005, say de-
fense lawyers and former prosecutors,
after the Supreme Court overturned a
conviction it won against the accounting
firm Arthur Andersen. That ended an
era of brass-knuckle prosecutions relat-
ed to fraud at companies like Enron. 

Another example of this more cau-
tious prosecutorial strategy: Govern-
ment lawyers now go to companies ear-
lier in an inquiry, and often tell compa-
nies to figure out whether improper ac-
tivities occurred. Then those companies
hire law firms to investigate and report
back to the government. The practice
was criticized last year when the Jus-
tice Department struck a settlement
with Beazer Homes USA, a home build-
er accused of mortgage fraud. 

This “outsourcing” of investigations
— as some lawyers call it — has led to
increased coziness between the govern-
ment and companies, some critics say.

In banking, the collaboration is even
stronger, dating to the mid-1990s when
banks were asked to regularly report
suspicious activities to the Treasury De-
partment, an effort that aimed at reliev-
ing regulators of some of their enforce-
ment loads. But it gave regulators a
false assurance that banks would spot
and report all wrongdoing, former in-
vestigators say. Moreover, companies
are not as likely to come forward with
evidence related to senior executives or
to widespread patterns of misbehavior,
some academics say. 

Intended to make the most of the gov-
ernment’s limited investigative re-
sources, the government’s cooperation
with corporations and industry groups
can work well and save money when
business hums along as usual. But some
veterans of government prosecutions
question such collaboration in financial
crisis cases, and contend they should
have been pursued more aggressively.

“Traditionally, a bank would tell the
Department of Justice when an employ-
ee engaged in crimes, but what do you
do when the bank itself is run by a crim-
inal enterprise?” said Solomon L.
Wisenberg, former chief of the financial
institutions fraud unit for the United
States attorney in the Western District
of Texas in the early 1990s. “You have to
be able to investigate without just wait-
ing for the bank to give you the referral.
The people running the institutions are
not going to come to the D.O.J. and tell
them about themselves.”

A Clash of Agencies
Beazer Homes, based in Charlotte,

N.C., became one of the nation’s 10 larg-
est home builders in the 2000s — in
large part because of mortgage lending
options that attracted buyers. But its
mortgage business eventually attracted
prosecutors, too.

In March 2007, the inspector general
and officials of the Department of Hous-
ing and Urban Development began in-
vestigating claims that Beazer had en-
gaged in mortgage fraud, causing losses
to the Federal Housing Administration’s
insurance fund that covered mortgages
when buyers couldn’t pay.

Investigators found that Beazer had
been offering a lower mortgage rate if
buyers paid an extra fee, but then not
giving them the lower rate. And it was
enticing homeowners by offering down
payment assistance, but not disclosing
that it then raised the price of the house
by the same amount. 

The Beazer board’s audit committee
hired the law firm of Alston & Bird to
conduct an internal investigation. Docu-
ments supplied to Congress by HUD
show that Justice Department officials
advised HUD investigators not to in-
terview borrowers or former Beazer
employees until Alston & Bird complet-
ed its review. 

In April 2009, justice officials notified
HUD that a deferred prosecution agree-
ment with Beazer had been reached —
the sort of deal that Sullivan & Crom-
well had celebrated in its client memo a
year earlier — essentially shutting
down the HUD investigation.

Beazer agreed to pay consumers and
the government as much as $55 million
under the deal. It also paid approxi-
mately that amount to Alston & Bird, in-
vestigators found. While a member of
the justice team told HUD that criminal
proceedings would be forthcoming
against individuals at Beazer, the docu-
ments show, there has been only one in-
dictment: of Michael T. Rand, the com-
pany’s former chief accounting officer,
whose trial is to begin this fall. 

A year after the settlement, Kenneth
M. Donohue, the inspector general of
HUD at the time, raised questions about
its handling. He said he was disturbed
by the interference by the Justice De-
partment and its calls to stop pursuing
Beazer executives so the deferred pros-
ecution deal could be completed. “As a
law enforcement official for over 40
years,” Mr. Donohue wrote in a letter to
Eric H. Holder Jr., the attorney general,
“I have never witnessed a like action in
any of my varied dealings.”

In a recent interview, Mr. Donohue,
now a senior adviser at the Reznick
Group, an accounting firm in Bethesda,
Md., said of the Justice Department:
“The most important point of this whole
thing is the fact that they threatened the
HUD office of the inspector general that
we would not be allowed to go forward
with our investigation of executives if

we didn’t agree to their settlement.” 
David A. Brown, acting United States

attorney on the case, said: “What we do
is work cooperatively as a team in con-
ducting these investigations. We don’t
tell agencies to stand down when they
are working as part of the team.” He
said that the investigation was continu-
ing, and that the Justice Department
was proud of the deferred prosecution
agreement and the restitution Beazer
paid, which more than covered the
losses of the Federal Housing Adminis-
tration fund. 

Beazer did not respond to an e-mail,
and Alston & Bird did not return a call
seeking comment. 

Ms. Finelli, the department’s spokes-
woman, said that deferred or nonpros-
ecution agreements had led to charges
against individuals in many cases; of
the 20 companies she cited, three were
financial companies. But none were
cases related to the financial crisis.

Still, some lawyers applaud the closer
relationship between the government
and business. “Given the scanty re-
sources that have been committed to
corporate crime enforcement, I think
the government’s leveraging of its pros-
ecution power from corporations and
their lawyers has been critically im-
portant,” said Daniel C. Richman, pro-
fessor of law at Columbia and a former
assistant United States attorney in New

York.
But Professor Richman added that

the government should have “a much
more developed, funded and empow-
ered S.E.C., Federal Reserve, E.P.A. and
other agencies to do regulation, to do
enforcement and feed cases where nec-
essary to criminal prosecutors.” 

Changing Course
The names have become synony-

mous with corporate wrongdoing — and
forceful prosecution: Not just Enron,
but also WorldCom, Tyco, Adelphia, Rite
Aid and ImClone. In the early part of the
last decade, senior executives at all
these companies were convicted and
imprisoned.

But by 2005, a debate was growing
over aggressive prosecutions, as some
business leaders had been criticizing
the approach as perhaps too zealous. 

That May, Justice Department offi-
cials met ahead of a session with a
cross-agency group called the Corpo-
rate Fraud Task Force. It was weeks af-
ter Justice Department lawyers had
presented to the Supreme Court their
case against Arthur Andersen, which
was seeking — successfully, it would
turn out — to overturn its criminal fraud
conviction in a prominent case.

In the meeting, the deputy attorney
general at the time, James B. Comey,

posed questions that surprised some at-
tendees, according to two people there
who asked to remain anonymous be-
cause they were not supposed to dis-
cuss private meetings.

Was American business being hurt by
the Justice Department’s investiga-
tions?, Mr. Comey asked, according to
these two people, who said they thought
the message had come from others. He
cautioned colleagues to be responsible.
“It was a total retrenchment,” one of the
people said. “It was like we were going
backwards.”

Mr. Comey said recently that he did
not recall this conversation. 

Around the same time, the Justice
Department was developing instruc-
tions on dealing with companies under
investigation — particularly companies
that work with the government. It is-
sued a memo in 2003 that gave compa-
nies more credit for cooperating than in
the past. That message was reinforced
in another memo in 2006.

As the first memo put it, “it is entirely
proper in many investigations for a
prosecutor to consider the corporation’s
pre-indictment conduct, e.g., voluntary
disclosure, cooperation, remediation or
restitution, in determining whether to
seek an indictment.”

During this period, the Justice De-
partment increased the use of deferred
prosecutions or even nonprosecution
agreements.

Many well-known companies have
benefited. In 2004, the American In-
ternational Group, the giant insurer,
paid $126 million when it entered a de-
ferred prosecution agreement to settle
investigations into claims that it had
helped clients improperly burnish fi-
nancial statements. 

Deals over accounting improprieties
also were struck that year by Computer
Associates International, a technology
company, and in 2005 by Bristol- Myers
Squibb, a pharmaceutical concern. Pru-
dential Financial entered into a de-
ferred prosecution in 2006 over improp-
er mutual fund trading. 

No such prosecution deals for large
banks have yet arisen out of the finan-
cial crisis. Some bank analysts say they
may be coming. The government may
eventually strike one with Goldman
Sachs, which it continues to investigate
for its mortgage securities dealings,
Brad Hintz, a securities analyst at San-
ford C. Bernstein & Company, wrote re-
cently. “If an alleged violation is identi-
fied during a Goldman investigation, we
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“They threatened the HUD office of the inspector general that we would not be allowed to go forward 
with our investigation of executives if we didn’t agree to their settlement.”

KENNETH M. DONOHUE, former inspector general of HUD, speaking about the Justice Department.

“Traditionally, a bank would tell the Department of Justice when an employee engaged 
in crimes, but what do you do when the bank itself is run by a criminal enterprise?”

SOLOMON L. WISENBERG, former chief of a Justice Department financial institutions fraud unit.
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expect a reasoned response from the
Justice Department,” he added. 

Goldman Sachs declined to comment.
The S.E.C. can also file deferred pros-

ecutions, and it sometimes issues re-
ports about wrongdoing in lieu of litiga-
tion. It has been increasing the number
of reports it files, and is considering is-
suing one about misleading accounting
at Lehman Brothers, Bloomberg News
has reported. The S.E.C. did something
similar last year to resolve a credit rat-
ings investigation of Moody’s Investors
Service. The reports from the commis-
sion are intended to give companies
guidance on appropriate practices.

Such results provide bragging rights
among corporate defense lawyers, ac-
cording to longtime observers of the le-
gal system.

“The corporate crime defense bar has
this down to a science,” said Russell
Mokhiber, the editor of Corporate Crime
Reporter, a publication that tracks pros-
ecutions. “I interview them all the time,
and they boast about how they’ve
gamed the system.”

Industry Advantage
Even as companies cooperate with

the government, they also work closely
with one another, creating industrywide
strategies in response to investigations.
Legal representatives for Goldman
Sachs, Morgan Stanley, JPMorgan
Chase and others talk regularly about
what they hear from the government,
according to lawyers in the industry.
They have long held these conversa-
tions — known as joint-defense calls —
but given the increased cooperation of
the government with companies, law-
yers can exchange more information.

Goldman’s recent battle against the
S.E.C. — in which it agreed to pay $550
million to settle claims that it had mis-
led investors in a mortgage security it
sold — was helpful to other banks, ac-
cording to one lawyer who participates
in these calls. On several occasions in
2009 and 2010, after Goldman and its law
firm, Sullivan & Cromwell, visited the
S.E.C., lawyers representing other
banks received intelligence on the gov-
ernment’s areas of interest. The result
has often been that banks walk into
prosecutors’ offices well-prepared to re-
but allegations. 

One assistant United States attorney,
who requested anonymity because he is
not allowed to speak with the news me-
dia, said many inquiries had been tabled
because banks had such good answers.

“They’ll hire a counsel who is experi-
enced,” said the assistant attorney, who
has direct knowledge of cases related to
the financial crisis. “They often come in
and make a presentation: ‘We’ve
looked at this and this is how we see it.’
They’re often persuasive.” 

Some defense lawyers say it is easier
to make a persuasive case because
prosecutors, having becoming more de-
pendent on companies for investigative
legwork, are less knowledgeable and
thus less likely to counter with evidence
they have uncovered.

The process, in the end, is cloaked,
some critics say. The Justice Depart-
ment does not disclose any details about
its decision-making in specific cases,
such as why it did not charge individ-
uals at a company. 

“We will not get an explanation of
why there haven’t been prosecutions;
at best, we will get a reference back to
the Department of Justice manual that
leaves the discretion to the prosecu-
tors,” said Professor Ramirez of Wash-
burn University. “The legal representa-
tives will argue that since recoveries
can be had by using civil measures,
even private litigations, there’s no need
to bring criminal measures. I disagree
with that very much.”
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Sullivan & Cromwell had celebrated in its cli-
ent memo a year earlier — essentially shutting 
down the HUD investigation.

Beazer agreed to pay consumers and the 
government as much as $55 million under the 
deal. It also paid approximately that amount 
to Alston & Bird, investigators found. While a 
member of the justice team told HUD that crim-
inal proceedings would be forthcoming against 
individuals at Beazer, the documents show, 
there has been only one indictment: of Michael 
T. Rand, the company’s former chief accounting 
officer, whose trial is to begin this fall.

A year after the settlement, Kenneth M. 
Donohue, the inspector general of HUD at the 
time, raised questions about its handling. He 
said he was disturbed by the interference by the 
Justice Department and its calls to stop pursu-
ing Beazer executives so the deferred prosecu-
tion deal could be completed. “As a law enforce-
ment official for over 40 years,” Mr. Donohue 
wrote in a letter to Eric H. Holder Jr., the attor-
ney general, “I have never witnessed a like ac-
tion in any of my varied dealings.”

In a recent interview, Mr. Donohue, now 
a senior adviser at the Reznick Group, an ac-
counting firm in Bethesda, Md., said of the Jus-
tice Department: “The most important point of 
this whole thing is the fact that they threatened 
the HUD office of the inspector general that we 

would not be allowed to go for-
ward with our investigation of 
executives if we didn’t agree to 
their settlement.”

David A. Brown, acting 
United States attorney on the 
case, said: “What we do is work 
cooperatively as a team in con-
ducting these investigations. 
We don’t tell agencies to stand 
down when they are working as 
part of the team.” He said that 
the investigation was continu-
ing, and that the Justice De-
partment was proud of the de-
ferred prosecution agreement 
and the restitution Beazer paid, 
which more than covered the 
losses of the Federal Housing 
Administration fund.

Beazer did not respond to 
an e-mail, and Alston & Bird did 
not return a call seeking com-

ment.
Ms. Finelli, the department’s spokeswom-

an, said that deferred or nonprosecution agree-
ments had led to charges against individuals 
in many cases; of the 20 companies she cited, 
three were financial companies. But none were 
cases related to the financial crisis.

Still, some lawyers applaud the closer rela-
tionship between the government and business. 
“Given the scanty resources that have been 
committed to corporate crime enforcement, I 
think the government’s leveraging of its pros-
ecution power from corporations and their law-
yers has been critically important,” said Daniel 
C. Richman, professor of law at Columbia and a 
former assistant United States attorney in New 
York.

But Professor Richman added that the gov-
ernment should have “a much more developed, 
funded and empowered S.E.C., Federal Reserve, 
E.P.A. and other agencies to do regulation, to do 
enforcement and feed cases where necessary to 
criminal prosecutors.”

Changing Course
The names have become synonymous with 

corporate wrongdoing — and forceful prosecu-
tion: Not just Enron, but also WorldCom, Tyco, 
Adelphia, Rite Aid and ImClone. In the early 
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approach, Alisa Finelli, a spokeswoman,
said deferred prosecution agreements
require that corporations pay penalties
and restitution, correct criminal con-
duct and “achieve these results without
causing the loss of jobs, the loss of pen-
sions and other significant negative
consequences to innocent parties who
played no role in the criminal conduct,
were unaware of it or were unable to
prevent it.”

The department began pulling back
from a more aggressive pursuit of
white-collar crime around 2005, say de-
fense lawyers and former prosecutors,
after the Supreme Court overturned a
conviction it won against the accounting
firm Arthur Andersen. That ended an
era of brass-knuckle prosecutions relat-
ed to fraud at companies like Enron. 

Another example of this more cau-
tious prosecutorial strategy: Govern-
ment lawyers now go to companies ear-
lier in an inquiry, and often tell compa-
nies to figure out whether improper ac-
tivities occurred. Then those companies
hire law firms to investigate and report
back to the government. The practice
was criticized last year when the Jus-
tice Department struck a settlement
with Beazer Homes USA, a home build-
er accused of mortgage fraud. 

This “outsourcing” of investigations
— as some lawyers call it — has led to
increased coziness between the govern-
ment and companies, some critics say.

In banking, the collaboration is even
stronger, dating to the mid-1990s when
banks were asked to regularly report
suspicious activities to the Treasury De-
partment, an effort that aimed at reliev-
ing regulators of some of their enforce-
ment loads. But it gave regulators a
false assurance that banks would spot
and report all wrongdoing, former in-
vestigators say. Moreover, companies
are not as likely to come forward with
evidence related to senior executives or
to widespread patterns of misbehavior,
some academics say. 

Intended to make the most of the gov-
ernment’s limited investigative re-
sources, the government’s cooperation
with corporations and industry groups
can work well and save money when
business hums along as usual. But some
veterans of government prosecutions
question such collaboration in financial
crisis cases, and contend they should
have been pursued more aggressively.

“Traditionally, a bank would tell the
Department of Justice when an employ-
ee engaged in crimes, but what do you
do when the bank itself is run by a crim-
inal enterprise?” said Solomon L.
Wisenberg, former chief of the financial
institutions fraud unit for the United
States attorney in the Western District
of Texas in the early 1990s. “You have to
be able to investigate without just wait-
ing for the bank to give you the referral.
The people running the institutions are
not going to come to the D.O.J. and tell
them about themselves.”

A Clash of Agencies
Beazer Homes, based in Charlotte,

N.C., became one of the nation’s 10 larg-
est home builders in the 2000s — in
large part because of mortgage lending
options that attracted buyers. But its
mortgage business eventually attracted
prosecutors, too.

In March 2007, the inspector general
and officials of the Department of Hous-
ing and Urban Development began in-
vestigating claims that Beazer had en-
gaged in mortgage fraud, causing losses
to the Federal Housing Administration’s
insurance fund that covered mortgages
when buyers couldn’t pay.

Investigators found that Beazer had
been offering a lower mortgage rate if
buyers paid an extra fee, but then not
giving them the lower rate. And it was
enticing homeowners by offering down
payment assistance, but not disclosing
that it then raised the price of the house
by the same amount. 

The Beazer board’s audit committee
hired the law firm of Alston & Bird to
conduct an internal investigation. Docu-
ments supplied to Congress by HUD
show that Justice Department officials
advised HUD investigators not to in-
terview borrowers or former Beazer
employees until Alston & Bird complet-
ed its review. 

In April 2009, justice officials notified
HUD that a deferred prosecution agree-
ment with Beazer had been reached —
the sort of deal that Sullivan & Crom-
well had celebrated in its client memo a
year earlier — essentially shutting
down the HUD investigation.

Beazer agreed to pay consumers and
the government as much as $55 million
under the deal. It also paid approxi-
mately that amount to Alston & Bird, in-
vestigators found. While a member of
the justice team told HUD that criminal
proceedings would be forthcoming
against individuals at Beazer, the docu-
ments show, there has been only one in-
dictment: of Michael T. Rand, the com-
pany’s former chief accounting officer,
whose trial is to begin this fall. 

A year after the settlement, Kenneth
M. Donohue, the inspector general of
HUD at the time, raised questions about
its handling. He said he was disturbed
by the interference by the Justice De-
partment and its calls to stop pursuing
Beazer executives so the deferred pros-
ecution deal could be completed. “As a
law enforcement official for over 40
years,” Mr. Donohue wrote in a letter to
Eric H. Holder Jr., the attorney general,
“I have never witnessed a like action in
any of my varied dealings.”

In a recent interview, Mr. Donohue,
now a senior adviser at the Reznick
Group, an accounting firm in Bethesda,
Md., said of the Justice Department:
“The most important point of this whole
thing is the fact that they threatened the
HUD office of the inspector general that
we would not be allowed to go forward
with our investigation of executives if

we didn’t agree to their settlement.” 
David A. Brown, acting United States

attorney on the case, said: “What we do
is work cooperatively as a team in con-
ducting these investigations. We don’t
tell agencies to stand down when they
are working as part of the team.” He
said that the investigation was continu-
ing, and that the Justice Department
was proud of the deferred prosecution
agreement and the restitution Beazer
paid, which more than covered the
losses of the Federal Housing Adminis-
tration fund. 

Beazer did not respond to an e-mail,
and Alston & Bird did not return a call
seeking comment. 

Ms. Finelli, the department’s spokes-
woman, said that deferred or nonpros-
ecution agreements had led to charges
against individuals in many cases; of
the 20 companies she cited, three were
financial companies. But none were
cases related to the financial crisis.

Still, some lawyers applaud the closer
relationship between the government
and business. “Given the scanty re-
sources that have been committed to
corporate crime enforcement, I think
the government’s leveraging of its pros-
ecution power from corporations and
their lawyers has been critically im-
portant,” said Daniel C. Richman, pro-
fessor of law at Columbia and a former
assistant United States attorney in New

York.
But Professor Richman added that

the government should have “a much
more developed, funded and empow-
ered S.E.C., Federal Reserve, E.P.A. and
other agencies to do regulation, to do
enforcement and feed cases where nec-
essary to criminal prosecutors.” 

Changing Course
The names have become synony-

mous with corporate wrongdoing — and
forceful prosecution: Not just Enron,
but also WorldCom, Tyco, Adelphia, Rite
Aid and ImClone. In the early part of the
last decade, senior executives at all
these companies were convicted and
imprisoned.

But by 2005, a debate was growing
over aggressive prosecutions, as some
business leaders had been criticizing
the approach as perhaps too zealous. 

That May, Justice Department offi-
cials met ahead of a session with a
cross-agency group called the Corpo-
rate Fraud Task Force. It was weeks af-
ter Justice Department lawyers had
presented to the Supreme Court their
case against Arthur Andersen, which
was seeking — successfully, it would
turn out — to overturn its criminal fraud
conviction in a prominent case.

In the meeting, the deputy attorney
general at the time, James B. Comey,

posed questions that surprised some at-
tendees, according to two people there
who asked to remain anonymous be-
cause they were not supposed to dis-
cuss private meetings.

Was American business being hurt by
the Justice Department’s investiga-
tions?, Mr. Comey asked, according to
these two people, who said they thought
the message had come from others. He
cautioned colleagues to be responsible.
“It was a total retrenchment,” one of the
people said. “It was like we were going
backwards.”

Mr. Comey said recently that he did
not recall this conversation. 

Around the same time, the Justice
Department was developing instruc-
tions on dealing with companies under
investigation — particularly companies
that work with the government. It is-
sued a memo in 2003 that gave compa-
nies more credit for cooperating than in
the past. That message was reinforced
in another memo in 2006.

As the first memo put it, “it is entirely
proper in many investigations for a
prosecutor to consider the corporation’s
pre-indictment conduct, e.g., voluntary
disclosure, cooperation, remediation or
restitution, in determining whether to
seek an indictment.”

During this period, the Justice De-
partment increased the use of deferred
prosecutions or even nonprosecution
agreements.

Many well-known companies have
benefited. In 2004, the American In-
ternational Group, the giant insurer,
paid $126 million when it entered a de-
ferred prosecution agreement to settle
investigations into claims that it had
helped clients improperly burnish fi-
nancial statements. 

Deals over accounting improprieties
also were struck that year by Computer
Associates International, a technology
company, and in 2005 by Bristol- Myers
Squibb, a pharmaceutical concern. Pru-
dential Financial entered into a de-
ferred prosecution in 2006 over improp-
er mutual fund trading. 

No such prosecution deals for large
banks have yet arisen out of the finan-
cial crisis. Some bank analysts say they
may be coming. The government may
eventually strike one with Goldman
Sachs, which it continues to investigate
for its mortgage securities dealings,
Brad Hintz, a securities analyst at San-
ford C. Bernstein & Company, wrote re-
cently. “If an alleged violation is identi-
fied during a Goldman investigation, we

As Wall St. Polices Itself, Prosecutors Are Slow to Bring Charges
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came to an agreement with the company, ending HUD’s inquiry.

From Page A1

An interactive table on the status of
cases related to the financial crisis.

nytimes.com/businessday

ONLINE: CASE HISTORY 

expect a reasoned response from the
Justice Department,” he added. 

Goldman Sachs declined to comment.
The S.E.C. can also file deferred pros-

ecutions, and it sometimes issues re-
ports about wrongdoing in lieu of litiga-
tion. It has been increasing the number
of reports it files, and is considering is-
suing one about misleading accounting
at Lehman Brothers, Bloomberg News
has reported. The S.E.C. did something
similar last year to resolve a credit rat-
ings investigation of Moody’s Investors
Service. The reports from the commis-
sion are intended to give companies
guidance on appropriate practices.

Such results provide bragging rights
among corporate defense lawyers, ac-
cording to longtime observers of the le-
gal system.

“The corporate crime defense bar has
this down to a science,” said Russell
Mokhiber, the editor of Corporate Crime
Reporter, a publication that tracks pros-
ecutions. “I interview them all the time,
and they boast about how they’ve
gamed the system.”

Industry Advantage
Even as companies cooperate with

the government, they also work closely
with one another, creating industrywide
strategies in response to investigations.
Legal representatives for Goldman
Sachs, Morgan Stanley, JPMorgan
Chase and others talk regularly about
what they hear from the government,
according to lawyers in the industry.
They have long held these conversa-
tions — known as joint-defense calls —
but given the increased cooperation of
the government with companies, law-
yers can exchange more information.

Goldman’s recent battle against the
S.E.C. — in which it agreed to pay $550
million to settle claims that it had mis-
led investors in a mortgage security it
sold — was helpful to other banks, ac-
cording to one lawyer who participates
in these calls. On several occasions in
2009 and 2010, after Goldman and its law
firm, Sullivan & Cromwell, visited the
S.E.C., lawyers representing other
banks received intelligence on the gov-
ernment’s areas of interest. The result
has often been that banks walk into
prosecutors’ offices well-prepared to re-
but allegations. 

One assistant United States attorney,
who requested anonymity because he is
not allowed to speak with the news me-
dia, said many inquiries had been tabled
because banks had such good answers.

“They’ll hire a counsel who is experi-
enced,” said the assistant attorney, who
has direct knowledge of cases related to
the financial crisis. “They often come in
and make a presentation: ‘We’ve
looked at this and this is how we see it.’
They’re often persuasive.” 

Some defense lawyers say it is easier
to make a persuasive case because
prosecutors, having becoming more de-
pendent on companies for investigative
legwork, are less knowledgeable and
thus less likely to counter with evidence
they have uncovered.

The process, in the end, is cloaked,
some critics say. The Justice Depart-
ment does not disclose any details about
its decision-making in specific cases,
such as why it did not charge individ-
uals at a company. 

“We will not get an explanation of
why there haven’t been prosecutions;
at best, we will get a reference back to
the Department of Justice manual that
leaves the discretion to the prosecu-
tors,” said Professor Ramirez of Wash-
burn University. “The legal representa-
tives will argue that since recoveries
can be had by using civil measures,
even private litigations, there’s no need
to bring criminal measures. I disagree
with that very much.”
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vate meetings.

Was American business being hurt by the 
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“It was like we were going backwards.”
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the giant insurer, paid $126 million when it en-
tered a deferred prosecution agreement to set-
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were struck that year by Computer Associates 
International, a technology company, and in 
2005 by Bristol- Myers Squibb, a pharmaceuti-
cal concern. Prudential Financial entered into a 
deferred prosecution in 2006 over improper mu-
tual fund trading.

No such prosecution deals for large banks 
have yet arisen out of the financial crisis. Some 
bank analysts say they may be coming. The 
government may eventually strike one with 
Goldman Sachs, which it continues to investi-
gate for its mortgage securities dealings, Brad 
Hintz, a securities analyst at Sanford C. Bern-
stein & Company, wrote recently. “If an alleged 
violation is identified during a Goldman investi-
gation, we expect a reasoned response from the 
Justice Department,” he added.

Goldman Sachs declined to comment.
The S.E.C. can also file deferred prosecu-

tions, and it sometimes issues reports about 
wrongdoing in lieu of litigation. It has been in-
creasing the number of reports it files, and is 
considering issuing one about misleading ac-
counting at Lehman Brothers, Bloomberg News 
has reported. The S.E.C. did something similar 
last year to resolve a credit ratings investiga-
tion of Moody’s Investors Service. The reports 
from the commission are intended to give com-
panies guidance on appropriate practices.

Such results provide bragging rights among 
corporate defense lawyers, according to long-
time observers of the legal system.

“The corporate crime defense bar has this 
down to a science,” said Russell Mokhiber, the 
editor of Corporate Crime Reporter, a publica-
tion that tracks prosecutions. “I interview them 
all the time, and they boast about how they’ve 
gamed the system.”

Industry Advantage
Even as companies cooperate with the gov-

ernment, they also work closely with one an-
other, creating industrywide strategies in re-
sponse to investigations. Legal representatives 
for Goldman Sachs, Morgan Stanley, JPMorgan 
Chase and others talk regularly about what 
they hear from the government, according to 
lawyers in the industry. They have long held 
these conversations — known as joint-defense 
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the government with companies, lawyers can 
exchange more information.

Goldman’s recent battle against the S.E.C. 
— in which it agreed to pay $550 million to settle 
claims that it had misled investors in a mortgage 
security it sold — was helpful to other banks, ac-
cording to one lawyer who participates in these 
calls. On several occasions in 2009 and 2010, af-
ter Goldman and its law firm, Sullivan & Crom-
well, visited the S.E.C., lawyers representing 
other banks received intelligence on the gov-
ernment’s areas of interest. The result has often 
been that banks walk into prosecutors’ offices 
well-prepared to rebut allegations.

One assistant United States attorney, who 
requested anonymity because he is not allowed 
to speak with the news media, said many inqui-
ries had been tabled because banks had such 
good answers.

“They’ll hire a counsel who is experienced,” 
said the assistant attorney, who has direct 
knowledge of cases related to the financial cri-
sis. “They often come in and make a presenta-

tion: ‘We’ve looked at this and this is how we 
see it.’ They’re often persuasive.”

Some defense lawyers say it is easier to 
make a persuasive case because prosecutors, 
having becoming more dependent on compa-
nies for investigative legwork, are less knowl-
edgeable and thus less likely to counter with 
evidence they have uncovered.

The process, in the end, is cloaked, some 
critics say. The Justice Department does not 
disclose any details about its decision-making 
in specific cases, such as why it did not charge 
individuals at a company.

“We will not get an explanation of why 
there haven’t been prosecutions; at best, we 
will get a reference back to the Department of 
Justice manual that leaves the discretion to the 
prosecutors,” said Professor Ramirez of Wash-
burn University. “The legal representatives will 
argue that since recoveries can be had by using 
civil measures, even private litigations, there’s 
no need to bring criminal measures. I disagree 
with that very much.”  n
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By LOUISE STORY
and GRETCHEN MORGENSON

In the whodunit of the financial
crisis, Wall Street executives
have pointed the blame at all
kinds of parties — consumers
who lied on their mortgage appli-
cations, investors who demanded
access to risky mortgage bonds,
and policy makers who kept in-
terest rates low and failed to pre-
dict a housing market collapse.

But a new defense has been
mounted by a bank executive:
my regulator told me to do it. 

This unusual rationale is pre-
sented by the bank executive in
one of the few fraud suits brought
against a mortgage banking offi-
cial in the aftermath of the finan-
cial crisis — the one filed by the
Securities and Exchange Com-
mission against Michael W.
Perry, former chief executive of
IndyMac Bancorp, which failed
spectacularly in mid-2008. 

After being accused of fraud
and misleading investors about
his company’s financial health
just before it collapsed, Mr. Perry
set up a Web site this fall to de-
fend himself. 

In a document on the site, he
said that a top official at the fed-
eral Office of Thrift Supervision,
IndyMac’s overseer, directed and
approved an action related to the

S.E.C.’s allegations.
“It was O.T.S. who had the final

say regarding IndyMac Bank’s
capital levels,” Mr. Perry wrote. 

He went on to say that Darrel
W. Dochow, former regional di-
rector for the Western region of
the agency and a financial reg-
ulator for more than 30 years,
had “specifically directed” Mr.
Perry to backdate IndyMac’s re-
port to regulators to include an
$18 million cash infusion that
would make it appear well cap-
italized. 

The shift masked IndyMac’s

problems for any investors trying
to assess its soundness and al-
lowed it to continue attracting
large deposits crucial to its oper-
ations. 

The S.E.C., in its suit against
Mr. Perry, contends that more
details about the cash infusion
should have been disclosed,
though the commission did not
accuse him of accounting fraud. 

Mr. Dochow was not accused of
wrongdoing by the commission
or any other prosecutor, though
his role has been criticized by the

Financial Finger-Pointing Turns to Regulators

Continued on Page B10

By KENNETH CHANG

There are no cows on Mars.
Of that, planetary scientists

are certain, which leaves them
puzzling over what could be pro-
ducing methane gas detected in
the thin Martian air. Methane
molecules are easily blown apart
by ultraviolet light from the Sun,
so any methane around must
have been released recently.

Could the gas be burbling from
something alive? Cows, after all,
burp methane on Earth. Other
creatures, including a class of mi-
cro-organisms that live without
oxygen, also produce methane. 

The National Aeronautics and
Space Administration could get

some answers soon. On the
launching pad at Cape Canaveral
in Florida is a spacecraft, the
Mars Science Laboratory, that is
scheduled to lift off on Saturday
and reach Mars next August. It
will deliver an S.U.V.-size rover
named Curiosity that carries an
instrument that can detect meth-
ane in the air, and if it does, it will
unleash new excitement about
the prospect of life on Mars. 

“Based on evidence, what we

do have is, unequivocally, the
conditions for the emergence of
life were present on Mars — peri-
od, end of story,” said Michael J.
Mumma, a senior scientist for
NASA at the Goddard Space
Flight Center in Greenbelt, Md.,
who led one of three teams that
have made still-controversial
claims of detecting methane in
Mars’s atmosphere. “So life cer-
tainly could have arisen there.”

Methane-Sniffing Mars Rover to Seek Clues to Life, and a Mystery 

Continued on Page A16

LIFE OUT THERE

Martian Microbiology 

By MATT RICHTEL 

Caller ID has been celebrated
as a defense against unwelcome
phone pitches. But it is back-
firing.

Telemarketers increasingly
are disguising their real identi-
ties and phone numbers to pro-
voke people to pick up the phone.
“Humane Soc.” may not be the
Humane Society. And think the
I.R.S. is on the line? Think again. 

Caller ID, in other words, is be-
coming fake ID. 

“You don’t know who is on the
other end of the line, no matter
what your caller ID might say,”
said Sandy Chalmers, a division
manager at the Department of
Agriculture, Trade and Consumer
Protection in Wisconsin. 

Starting this summer, she said,
the state has been warning con-
sumers: “Do not trust your caller
ID. And if you pick up the phone
and someone asks for your per-
sonal information, hang up.” 

Regulators in Wisconsin and
many other states are hearing a
significant jump in complaints
about what is often called “caller
ID spoofing” or “call laundering.” 

The rise of such tactics has
prompted the Federal Trade
Commission, which already pro-
hibits telemarketers from mask-
ing their identity, to consider new
rules. And last year, the Federal
Communications Commission in-
troduced rules to strengthen en-

If You Can’t Trust Caller ID . . . 
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By ANTHONY SHADID

CAIRO — If the demonstra-
tions that culminated in Febru-
ary were an uprising against
President Hosni Mubarak, the re-
volt today is against his legacy. 

“This is the real revolution,”
said Mohammed Aitman, helping
at a first-aid clinic in a turbulent,
roiling and, at times, ecstatic Tah-
rir Square.

The vestiges of Mr. Mubarak’s
order — the military, the Muslim
Brotherhood and other Islamists,
or fragmented liberals and left-
ists — seem ill prepared to navi-
gate the transition from his rule.
It is an altogether more difficult
reckoning that has echoed in the
Arab revolts in Syria, Libya,
Yemen and Bahrain. 

The strategy that for so long
successfully repressed public an-
ger and sapped people’s will to
rebel was no longer working. As
a result, it is not at all clear what
path Egypt will find to go for-
ward. The authorities hoped that
the protesters would exhaust
themselves and go home, but
they have not. The military tried
violence, but it has not worked. It
has tried limited concessions, but
they did not work. And it has
blamed foreigners for inciting the
violence, and that did not work.

This may foreshadow a dan-
gerous and prolonged period of
unrest in Egypt, as the spectac-
ular show of discontent on Tues-
day in Tahrir Square demon-
strates that there is no existing 

The Old Order
Stifles the Birth
Of a New Egypt
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An international crew in a Soyuz capsule landed safely Tuesday. More photos are on Page A10. 
Back on Solid Ground, After 5 Months in Space 

By DAVID D. KIRKPATRICK

CAIRO — Egypt careened
through another day of crisis
with no end in sight as hundreds
of thousands of people occupying
Tahrir Square jeered at a deal
struck on Tuesday by the Muslim
Brotherhood and the military
that would speed up the transi-
tion to civilian rule on a timetable
favoring the Islamist movement.

The agreement, which cen-
tered on a presidential election
by late June, appeared unlikely to
extinguish the resurgent protest
movement — the largest since
the ouster of President Hosni
Mubarak nine months ago. The
crowd roared its disapproval
when the deal was announced at
8 p.m., fighting spiked on the ave-
nue leading to the Interior Min-
istry, and the number of protest-
ers continued to swell. 

Unlikely to satisfy the public
demands for the military to leave
power, the deal may have driven
a new wedge into the opposition,
reopening a divide between the
seething public and the political
elite, between liberals and Islam-
ists and, as events unfolded,
among the Islamists themselves.

“We refuse it, and the square
has refused it already,” said Is-
lam Lotfy, a former leader of the
youth wing of the Muslim Broth-
erhood who was expelled from
the organization with a group of
others for starting a centrist po-
litical party. “They did not offer
anything new. They are just bar-
gaining with the people.” 

Just four days ago, the Muslim
Brotherhood kicked off a wave of

protests against the military’s in-
creasingly explicit attempts to
decree for itself special powers
and protections under the future
constitution. But when a heavy-
handed crackdown on demon-
strators ignited a far broader and
more violent backlash against
the military’s power grab, Broth-
erhood leaders sent mixed sig-
nals about whether to join the
swelling protests. And while oth-
er political groups called for a
huge demonstration on Tuesday,
the Brotherhood ordered its
members to stay away for fear of
jeopardizing elections as the vio-
lence hit a peak.

The Health Ministry said 31
people died in four days of un-
rest, and more than 600 were in-

Deal to Hasten Transition
Is Jeered at Cairo Protests

Pact by Egypt’s Military and Muslim Group
May Further Divide the Opposition 
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Protesters and security forces have been clashing along the edge of Tahrir Square in Cairo during a four-day-long demonstration.

VOL. CLXI . . No. 55,598 © 2011 The New York Times NEW YORK, WEDNESDAY, NOVEMBER 23, 2011

Late Edition
Today, rain, heavy early, then ta-
pering off, breezy, high 60. Tonight,
clearing, cooler, low 38. Tomorrow,
mostly sunny, cooler, high 53.
Weather map appears on Page A28.
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By CHARLIE SAVAGE

WASHINGTON — The Ameri-
can Bar Association has secretly
declared a significant number of
President Obama’s potential judi-
cial nominees “not qualified,”
slowing White House efforts to
fill vacant judgeships — and
nearly all of the prospects given
poor ratings were women or
members of a minority group, ac-
cording to interviews.

The White House has chosen
not to nominate any person the
bar association deemed unquali-
fied, so their identities and nega-
tive ratings have not been made
public. But the association’s judi-
cial vetting committee has op-
posed 14 of the roughly 185 po-
tential nominees the administra-
tion asked it to evaluate, accord-
ing to a person familiar with the
matter.

The number of Obama pros-
pects deemed “not qualified” al-
ready exceeds the total number
opposed by the group during the
eight-year administrations of
Presidents Bill Clinton and
George W. Bush; the rejection 

Ratings Shrink
President’s List
For Judgeships
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Gov. John Kitzhaber of Oregon said he
would allow no more executions while in
office, calling the system “compromised
and inequitable.” PAGE A14
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Executions Halted in Oregon
Thirteen more students were charged in
a scandal on Long Island involving im-
personations to cheat on college admis-
sions exams, suggesting that the prob-
lem might not be isolated. PAGE A24
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More Charged in Test Cheating
Mental preparation is best way to fend
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In the whodunit of the financial crisis, Wall 
Street executives have pointed the blame at all 
kinds of parties — consumers who lied on their 
mortgage applications, investors who demand-
ed access to risky mortgage bonds, and policy 
makers who kept interest rates low and failed to 
predict a housing market collapse.

But a new defense has been mounted by a 
bank executive: my regulator told me to do it.

This unusual rationale is presented by the 
bank executive in one of the few fraud suits 
brought against a mortgage banking official in 
the aftermath of the financial crisis — the one 
filed by the Securities and Exchange Commis-
sion against Michael W. Perry, former chief ex-
ecutive of IndyMac Bancorp, which failed spec-
tacularly in mid-2008.

After being accused of fraud and misleading 
investors about his company’s financial health 
just before it collapsed, Mr. Perry set up a Web 
site this fall to defend himself.

In a document on the site, he said that a top 
official at the federal Office of Thrift Supervision, 
IndyMac’s overseer, directed and approved an 
action related to the S.E.C.’s allegations.

“It was O.T.S. who had the final say regard-
ing IndyMac Bank’s capital levels,” Mr. Perry 
wrote.

He went on to say that Darrel W. Dochow, 
former regional director for the Western region 
of the agency and a financial regulator for more 
than 30 years, had “specifically directed” Mr. 
Perry to backdate IndyMac’s report to regula-
tors to include an $18 million cash infusion that 
would make it appear well capitalized.

The shift masked IndyMac’s problems for 
any investors trying to assess its soundness and 
allowed it to continue attracting large deposits 
crucial to its operations.

The S.E.C., in its suit against Mr. Perry, con-

tends that more details about the cash infusion 
should have been disclosed, though the commis-
sion did not accuse him of accounting fraud.

Mr. Dochow was not accused of wrongdo-
ing by the commission or any other prosecu-
tor, though his role has been criticized by the 
inspector general of the Treasury Department, 
which oversees some bank regulators. It does 
not appear that Mr. Perry’s argument persuad-
ed the commission to back off. The S.E.C., as is 
its custom, did not elaborate.

A representative for Mr. Perry said he did 
not care to discuss the case further, but his 
lawyer described the lawsuit in an e-mail as 
“exceedingly weak, unfair and meritless.” Mr. 
Dochow, who retired as a regulator in 2009 at 
age 59, said: “There’s a lot more than what’s 
been written, but I can’t talk. I could go to jail.”

The IndyMac collapse, with its multibillion-
dollar cost to the Federal Deposit Insurance 
Corporation fund, highlights the role played 
by federal overseers of financial companies in 
the years leading up to the crisis. It also raises 
questions about whether government officials 
should be held accountable for dubious con-
duct related to the failure of an institution and 
whether the government has avoided pursuing 
some cases because of the roles regulators have 
played. For years, some bank overseers have 
maintained cozy ties with the institutions they 
monitor, treating bankers like clients because of 
the fees that banks pay to be regulated.

The Justice Department could not cite any 
regulator that it had named in a prosecution re-
lated to the crisis. However, Mr. Dochow’s con-
duct was referred to Justice for possible criminal 
charges in 2009, according to Eric Thorson, the 
inspector general of the Treasury Department. 
Mr. Thorson said Mr. Dochow’s action “was 
clearly improper and wrong.” A spokeswoman 
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and GRETCHEN MORGENSON

In the whodunit of the financial
crisis, Wall Street executives
have pointed the blame at all
kinds of parties — consumers
who lied on their mortgage appli-
cations, investors who demanded
access to risky mortgage bonds,
and policy makers who kept in-
terest rates low and failed to pre-
dict a housing market collapse.

But a new defense has been
mounted by a bank executive:
my regulator told me to do it. 

This unusual rationale is pre-
sented by the bank executive in
one of the few fraud suits brought
against a mortgage banking offi-
cial in the aftermath of the finan-
cial crisis — the one filed by the
Securities and Exchange Com-
mission against Michael W.
Perry, former chief executive of
IndyMac Bancorp, which failed
spectacularly in mid-2008. 

After being accused of fraud
and misleading investors about
his company’s financial health
just before it collapsed, Mr. Perry
set up a Web site this fall to de-
fend himself. 

In a document on the site, he
said that a top official at the fed-
eral Office of Thrift Supervision,
IndyMac’s overseer, directed and
approved an action related to the

S.E.C.’s allegations.
“It was O.T.S. who had the final

say regarding IndyMac Bank’s
capital levels,” Mr. Perry wrote. 

He went on to say that Darrel
W. Dochow, former regional di-
rector for the Western region of
the agency and a financial reg-
ulator for more than 30 years,
had “specifically directed” Mr.
Perry to backdate IndyMac’s re-
port to regulators to include an
$18 million cash infusion that
would make it appear well cap-
italized. 

The shift masked IndyMac’s

problems for any investors trying
to assess its soundness and al-
lowed it to continue attracting
large deposits crucial to its oper-
ations. 

The S.E.C., in its suit against
Mr. Perry, contends that more
details about the cash infusion
should have been disclosed,
though the commission did not
accuse him of accounting fraud. 

Mr. Dochow was not accused of
wrongdoing by the commission
or any other prosecutor, though
his role has been criticized by the

Financial Finger-Pointing Turns to Regulators
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By KENNETH CHANG

There are no cows on Mars.
Of that, planetary scientists

are certain, which leaves them
puzzling over what could be pro-
ducing methane gas detected in
the thin Martian air. Methane
molecules are easily blown apart
by ultraviolet light from the Sun,
so any methane around must
have been released recently.

Could the gas be burbling from
something alive? Cows, after all,
burp methane on Earth. Other
creatures, including a class of mi-
cro-organisms that live without
oxygen, also produce methane. 

The National Aeronautics and
Space Administration could get

some answers soon. On the
launching pad at Cape Canaveral
in Florida is a spacecraft, the
Mars Science Laboratory, that is
scheduled to lift off on Saturday
and reach Mars next August. It
will deliver an S.U.V.-size rover
named Curiosity that carries an
instrument that can detect meth-
ane in the air, and if it does, it will
unleash new excitement about
the prospect of life on Mars. 

“Based on evidence, what we

do have is, unequivocally, the
conditions for the emergence of
life were present on Mars — peri-
od, end of story,” said Michael J.
Mumma, a senior scientist for
NASA at the Goddard Space
Flight Center in Greenbelt, Md.,
who led one of three teams that
have made still-controversial
claims of detecting methane in
Mars’s atmosphere. “So life cer-
tainly could have arisen there.”

Methane-Sniffing Mars Rover to Seek Clues to Life, and a Mystery 

Continued on Page A16

LIFE OUT THERE

Martian Microbiology 

By MATT RICHTEL 

Caller ID has been celebrated
as a defense against unwelcome
phone pitches. But it is back-
firing.

Telemarketers increasingly
are disguising their real identi-
ties and phone numbers to pro-
voke people to pick up the phone.
“Humane Soc.” may not be the
Humane Society. And think the
I.R.S. is on the line? Think again. 

Caller ID, in other words, is be-
coming fake ID. 

“You don’t know who is on the
other end of the line, no matter
what your caller ID might say,”
said Sandy Chalmers, a division
manager at the Department of
Agriculture, Trade and Consumer
Protection in Wisconsin. 

Starting this summer, she said,
the state has been warning con-
sumers: “Do not trust your caller
ID. And if you pick up the phone
and someone asks for your per-
sonal information, hang up.” 

Regulators in Wisconsin and
many other states are hearing a
significant jump in complaints
about what is often called “caller
ID spoofing” or “call laundering.” 

The rise of such tactics has
prompted the Federal Trade
Commission, which already pro-
hibits telemarketers from mask-
ing their identity, to consider new
rules. And last year, the Federal
Communications Commission in-
troduced rules to strengthen en-

If You Can’t Trust Caller ID . . . 
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By ANTHONY SHADID

CAIRO — If the demonstra-
tions that culminated in Febru-
ary were an uprising against
President Hosni Mubarak, the re-
volt today is against his legacy. 

“This is the real revolution,”
said Mohammed Aitman, helping
at a first-aid clinic in a turbulent,
roiling and, at times, ecstatic Tah-
rir Square.

The vestiges of Mr. Mubarak’s
order — the military, the Muslim
Brotherhood and other Islamists,
or fragmented liberals and left-
ists — seem ill prepared to navi-
gate the transition from his rule.
It is an altogether more difficult
reckoning that has echoed in the
Arab revolts in Syria, Libya,
Yemen and Bahrain. 

The strategy that for so long
successfully repressed public an-
ger and sapped people’s will to
rebel was no longer working. As
a result, it is not at all clear what
path Egypt will find to go for-
ward. The authorities hoped that
the protesters would exhaust
themselves and go home, but
they have not. The military tried
violence, but it has not worked. It
has tried limited concessions, but
they did not work. And it has
blamed foreigners for inciting the
violence, and that did not work.

This may foreshadow a dan-
gerous and prolonged period of
unrest in Egypt, as the spectac-
ular show of discontent on Tues-
day in Tahrir Square demon-
strates that there is no existing 

The Old Order
Stifles the Birth
Of a New Egypt

Continued on Page A12
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An international crew in a Soyuz capsule landed safely Tuesday. More photos are on Page A10. 
Back on Solid Ground, After 5 Months in Space 

By DAVID D. KIRKPATRICK

CAIRO — Egypt careened
through another day of crisis
with no end in sight as hundreds
of thousands of people occupying
Tahrir Square jeered at a deal
struck on Tuesday by the Muslim
Brotherhood and the military
that would speed up the transi-
tion to civilian rule on a timetable
favoring the Islamist movement.

The agreement, which cen-
tered on a presidential election
by late June, appeared unlikely to
extinguish the resurgent protest
movement — the largest since
the ouster of President Hosni
Mubarak nine months ago. The
crowd roared its disapproval
when the deal was announced at
8 p.m., fighting spiked on the ave-
nue leading to the Interior Min-
istry, and the number of protest-
ers continued to swell. 

Unlikely to satisfy the public
demands for the military to leave
power, the deal may have driven
a new wedge into the opposition,
reopening a divide between the
seething public and the political
elite, between liberals and Islam-
ists and, as events unfolded,
among the Islamists themselves.

“We refuse it, and the square
has refused it already,” said Is-
lam Lotfy, a former leader of the
youth wing of the Muslim Broth-
erhood who was expelled from
the organization with a group of
others for starting a centrist po-
litical party. “They did not offer
anything new. They are just bar-
gaining with the people.” 

Just four days ago, the Muslim
Brotherhood kicked off a wave of

protests against the military’s in-
creasingly explicit attempts to
decree for itself special powers
and protections under the future
constitution. But when a heavy-
handed crackdown on demon-
strators ignited a far broader and
more violent backlash against
the military’s power grab, Broth-
erhood leaders sent mixed sig-
nals about whether to join the
swelling protests. And while oth-
er political groups called for a
huge demonstration on Tuesday,
the Brotherhood ordered its
members to stay away for fear of
jeopardizing elections as the vio-
lence hit a peak.

The Health Ministry said 31
people died in four days of un-
rest, and more than 600 were in-

Deal to Hasten Transition
Is Jeered at Cairo Protests

Pact by Egypt’s Military and Muslim Group
May Further Divide the Opposition 
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Protesters and security forces have been clashing along the edge of Tahrir Square in Cairo during a four-day-long demonstration.
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Late Edition
Today, rain, heavy early, then ta-
pering off, breezy, high 60. Tonight,
clearing, cooler, low 38. Tomorrow,
mostly sunny, cooler, high 53.
Weather map appears on Page A28.

$2.00

By CHARLIE SAVAGE

WASHINGTON — The Ameri-
can Bar Association has secretly
declared a significant number of
President Obama’s potential judi-
cial nominees “not qualified,”
slowing White House efforts to
fill vacant judgeships — and
nearly all of the prospects given
poor ratings were women or
members of a minority group, ac-
cording to interviews.

The White House has chosen
not to nominate any person the
bar association deemed unquali-
fied, so their identities and nega-
tive ratings have not been made
public. But the association’s judi-
cial vetting committee has op-
posed 14 of the roughly 185 po-
tential nominees the administra-
tion asked it to evaluate, accord-
ing to a person familiar with the
matter.

The number of Obama pros-
pects deemed “not qualified” al-
ready exceeds the total number
opposed by the group during the
eight-year administrations of
Presidents Bill Clinton and
George W. Bush; the rejection 

Ratings Shrink
President’s List
For Judgeships
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for the Justice Department in Washington de-
clined to comment on the case and on whether 
the department investigated regulators for pos-
sible wrongdoing.

IndyMac is not the only institution whose 
questionable accounting was approved by reg-
ulators in recent years, though it is by far the 
largest of several highlighted by the Treasury 
inspector general.

Even if regulators are involved in wrong-
doing, they have some immunity. Internal dis-
ciplinary measures are rarely taken against 
regulators who perform badly in their jobs, say 
government officials.

Some regulatory shortcomings may be 
chalked up to innocent mistakes and failures to 
spot problems. Still, some economists and law-
yers would like the government to examine reg-
ulatory actions leading up to the financial crisis 
to determine whether officials actively partici-
pated in improper behavior. And, they say, in 
cases like Mr. Dochow’s, penalties should be 
levied on overseers who acted improperly.

“The word conspired needs to be used 
here,” said Edward J. Kane, a finance professor 
and regulatory expert at Boston College who is 
familiar with the case. “Dochow conspired with 
IndyMac management to misrepresent this. He 
was trying to fool certainly the F.D.I.C. and the 
public, and anyone who lost a dollar as a credi-
tor to this institution was harmed by relying on 
something they had every right to rely on.”

Longtime defense lawyers say one reason 
there have been so few prosecutions related to 
the credit crisis is because financial executives 
often solicited advice from outside parties — like 
accountants and lawyers — and experts shelter 
them from some potential charges because they 
can argue they relied on the advice. Regulatory 
advice may be a similar shelter against pros-
ecution.

A Comeback From Demotion
Mr. Dochow had had a long run as a finan-

cial regulator when IndyMac ran into trouble. 
He started out in 1972 as an assistant national 
bank examiner with the Comptroller of the Cur-
rency. He rose through the ranks and in 1985, be-
came a senior regulator with the Federal Home 
Loan Bank of Seattle and later with the Federal 
Home Loan Bank System’s Office of Regulatory 
Activities in Washington.

It was during his time in that office that Mr. 
Dochow played a central role in trying to stop 
a regulatory attempt to rein in Lincoln Savings 
and Loan, an Arizona institution run by Charles 
Keating, with $5.5 billion in assets. After regu-
lators in San Francisco uncovered fraudulent 
sales and other improprieties at the institution, 
Mr. Dochow worked in Washington to avoid the 
issuance of a cease-and-desist order, the normal 
course of action in such a case, according to re-
cords handed over to Congress. The savings and 
loan institution failed in 1989 at significant cost 
to taxpayers, and Mr. Keating was convicted on 
multiple fraud charges, some later overturned. 
Mr. Dochow was demoted, according to a half 
dozen regulators who had worked with him, but 
remained a bank regulator.

Once again, he worked his way up in the 
organization, which became the Office of Thrift 
Supervision. By September 2007, he had been 
promoted to head the Western region, reporting 
directly to the agency’s top officials in Washing-
ton.

In that position, Mr. Dochow oversaw a host 
of institutions that had dived headlong into risky 
mortgage lending. Among them were Country-
wide Bank, IndyMac Bancorp and Washington 
Mutual, three of the most aggressive lenders — 
and largest flameouts — in the crisis.

Mr. Dochow was known within the O.T.S. 
to be bank-friendly. One former examiner said: 
“His approach was negotiating with the banks, 
as opposed to regulating the banks, and viewing 
them more as clients, as opposed to people or 
entities that needed to comply.”

According to three former examiners who 
worked with Mr. Dochow but who requested 
anonymity because they feared retaliation from 
regulatory colleagues, he would sometimes ne-
gotiate between the banks and their lower-lev-
el O.T.S. overseers, arguing that an institution 
should be allowed to keep one component of its 
regulatory rating high if another was dropping. 
That way, the composite score representing a 
bank’s financial standing, would change little, if 
at all.

At other times, Mr. Dochow exhibited a 
close relationship with a savings and loan asso-
ciation when it was under investigation. In 2007, 
when the attorney general of New York was in-
vestigating Washington Mutual for its possible 
role in appraisal fraud, Mr. Dochow called Ker-



ry K. Killinger, the institution’s chief executive, 
to discuss the matter, according to e-mail mes-
sages released by a Senate subcommittee in the 
spring of 2010. Washington Mutual had hired 
a law firm to do an internal investigation. Mr. 
Dochow told Mr. Killinger that he wanted to rely 
on Washington Mutual’s investigation as much 
as possible as opposed to having O.T.S. officials 
do a completely separate one.

Mr. Dochow told his superiors that he 
planned to leverage the Washington Mutual re-
port but noted that “we need to be able to de-
fend that we have done our own independent 
examination.”

Mr. Dochow retired in 2009, with his full 
government pension, according to the Treasury 
inspector general. Because of its woeful regula-
tory record during the recent mania, O.T.S. was 
abolished last summer. Of its remaining em-
ployees, 95 were transferred to the F.D.I.C., and 
670 to the Comptroller’s office.

IndyMac’s Survival Struggle
The S.E.C. case against Mr. Perry, Indy-

Mac’s longtime chief executive, and two former 
chief financial officer centers on disclosures 
made from February through mid-May of 2008. 
The disclosures related mostly to IndyMac’s 
capital and liquidity. The bank collapsed in July 
of that year and was taken over by the F.D.I.C., 
which had to pay insured depositors $10.7 bil-
lion.

By early May, it had become clear inside 
IndyMac that it could no longer be considered 
“well capitalized” unless money was shifted 
from its holding company.

This meant that IndyMac could not accept 
so-called brokered deposits, large amounts 
of money from investors looking for the high-
est possible rates of return. Brokered deposits 
represented just over a third of IndyMac’s de-
posits; without them, it would have been out of 
business.

And so on May 9, Mr. Perry instructed his 
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inspector general of the Treasury De-
partment, which oversees some bank
regulators. It does not appear that Mr.
Perry’s argument persuaded the com-
mission to back off. The S.E.C., as is its
custom, did not elaborate.

A representative for Mr. Perry said
he did not care to discuss the case fur-
ther, but his lawyer described the law-
suit in an e-mail as “exceedingly weak,
unfair and meritless.” Mr. Dochow, who
retired as a regulator in 2009 at age 59,
said: “There’s a lot more than what’s
been written, but I can’t talk. I could go
to jail.”

The IndyMac collapse, with its multi-
billion-dollar cost to the Federal Deposit
Insurance Corporation fund, highlights
the role played by federal overseers of
financial companies in the years leading
up to the crisis. It also raises questions
about whether government officials
should be held accountable for dubious
conduct related to the failure of an insti-
tution and whether the government has
avoided pursuing some cases because
of the roles regulators have played. For
years, some bank overseers have main-
tained cozy ties with the institutions
they monitor, treating bankers like cli-
ents because of the fees that banks pay
to be regulated.

The Justice Department could not
cite any regulator that it had named in a
prosecution related to the crisis. How-
ever, Mr. Dochow’s conduct was re-
ferred to Justice for possible criminal
charges in 2009, according to Eric Thor-
son, the inspector general of the Treas-
ury Department. Mr. Thorson said Mr.
Dochow’s action “was clearly improper
and wrong.” A spokeswoman for the
Justice Department in Washington de-
clined to comment on the case and on
whether the department investigated
regulators for possible wrongdoing.

IndyMac is not the only institution
whose questionable accounting was ap-
proved by regulators in recent years,
though it is by far the largest of several
highlighted by the Treasury inspector
general. 

Even if regulators are involved in
wrongdoing, they have some immunity.
Internal disciplinary measures are rare-
ly taken against regulators who per-
form badly in their jobs, say govern-
ment officials. 

Some regulatory shortcomings may
be chalked up to innocent mistakes and
failures to spot problems. Still, some
economists and lawyers would like the
government to examine regulatory ac-
tions leading up to the financial crisis to
determine whether officials actively
participated in improper behavior. And,
they say, in cases like Mr. Dochow’s,
penalties should be levied on overseers
who acted improperly.

“The word conspired needs to be
used here,” said Edward J. Kane, a fi-
nance professor and regulatory expert
at Boston College who is familiar with
the case. “Dochow conspired with Indy-
Mac management to misrepresent this.
He was trying to fool certainly the
F.D.I.C. and the public, and anyone who
lost a dollar as a creditor to this institu-
tion was harmed by relying on some-
thing they had every right to rely on.”

Longtime defense lawyers say one
reason there have been so few prosecu-
tions related to the credit crisis is be-
cause financial executives often solicit-
ed advice from outside parties — like
accountants and lawyers — and experts
shelter them from some potential
charges because they can argue they re-
lied on the advice. Regulatory advice
may be a similar shelter against pros-
ecution.

A Comeback From Demotion
Mr. Dochow had had a long run as a

financial regulator when IndyMac ran
into trouble. He started out in 1972 as an
assistant national bank examiner with
the Comptroller of the Currency. He
rose through the ranks and in 1985, be-
came a senior regulator with the Fed-
eral Home Loan Bank of Seattle and lat-
er with the Federal Home Loan Bank
System’s Office of Regulatory Activities
in Washington. 

It was during his time in that office
that Mr. Dochow played a central role in
trying to stop a regulatory attempt to
rein in Lincoln Savings and Loan, an Ar-
izona institution run by Charles Keat-
ing, with $5.5 billion in assets. After reg-
ulators in San Francisco uncovered
fraudulent sales and other impropri-
eties at the institution, Mr. Dochow
worked in Washington to avoid the issu-
ance of a cease-and-desist order, the
normal course of action in such a case,
according to records handed over to
Congress. The savings and loan institu-
tion failed in 1989 at significant cost to
taxpayers, and Mr. Keating was con-
victed on multiple fraud charges, some

later overturned. Mr. Dochow was de-
moted, according to a half dozen reg-
ulators who had worked with him, but
remained a bank regulator.

Once again, he worked his way up in
the organization, which became the Of-
fice of Thrift Supervision. By Septem-
ber 2007, he had been promoted to head
the Western region, reporting directly
to the agency’s top officials in Washing-
ton.

In that position, Mr. Dochow oversaw
a host of institutions that had dived
headlong into risky mortgage lending.
Among them were Countrywide Bank,
IndyMac Bancorp and Washington Mu-
tual, three of the most aggressive lend-
ers — and largest flameouts — in the
crisis. 

Mr. Dochow was known within the
O.T.S. to be bank-friendly. One former
examiner said: “His approach was ne-
gotiating with the banks, as opposed to
regulating the banks, and viewing them
more as clients, as opposed to people or
entities that needed to comply.”

According to three former examiners
who worked with Mr. Dochow but who
requested anonymity because they
feared retaliation from regulatory col-
leagues, he would sometimes negotiate
between the banks and their lower-level
O.T.S. overseers, arguing that an insti-
tution should be allowed to keep one
component of its regulatory rating high
if another was dropping. That way, the
composite score representing a bank’s
financial standing, would change little,
if at all.

At other times, Mr. Dochow exhibited
a close relationship with a savings and
loan association when it was under in-
vestigation. In 2007, when the attorney
general of New York was investigating
Washington Mutual for its possible role
in appraisal fraud, Mr. Dochow called
Kerry K. Killinger, the institution’s chief
executive, to discuss the matter, ac-
cording to e-mail messages released by
a Senate subcommittee in the spring of
2010. Washington Mutual had hired a
law firm to do an internal investigation.
Mr. Dochow told Mr. Killinger that he
wanted to rely on Washington Mutual’s
investigation as much as possible as op-
posed to having O.T.S. officials do a
completely separate one.

Mr. Dochow told his superiors that he

planned to leverage the Washington
Mutual report but noted that “we need
to be able to defend that we have done
our own independent examination.”

Mr. Dochow retired in 2009, with his
full government pension, according to
the Treasury inspector general. Be-
cause of its woeful regulatory record
during the recent mania, O.T.S. was
abolished last summer. Of its remaining
employees, 95 were transferred to the
F.D.I.C., and 670 to the Comptroller’s of-
fice.

IndyMac’s Survival Struggle
The S.E.C. case against Mr. Perry,

IndyMac’s longtime chief executive,
and two former chief financial officer
centers on disclosures made from Feb-
ruary through mid-May of 2008. The dis-
closures related mostly to IndyMac’s
capital and liquidity. The bank collapsed
in July of that year and was taken over
by the F.D.I.C., which had to pay in-
sured depositors $10.7 billion.

By early May, it had become clear in-
side IndyMac that it could no longer be
considered “well capitalized” unless
money was shifted from its holding
company.

This meant that IndyMac could not
accept so-called brokered deposits,
large amounts of money from investors
looking for the highest possible rates of
return. Brokered deposits represented
just over a third of IndyMac’s deposits;
without them, it would have been out of
business. 

And so on May 9, Mr. Perry instruct-
ed his deputies to shift money into the
bank from the holding company and ac-
count for $18 million of it as if it had
been there on March 31.

Mr. Dochow as well as IndyMac’s au-
ditors, Ernst & Young, had signed off on
the move, according to the Treasury in-
spector general. And Mr. Perry high-
lighted the regulatory approval in a doc-
ument on his Web site.

”Mr. Dochow, with full knowledge of
the circumstances, communicated
O.T.S.’s approval,” Mr. Perry wrote.
“Mr. Dochow also directed Mr. Perry to
amend the bank’s thrift financial report
to reflect the $18 million receivable.”

D. Jean Veta, a partner at Covington
& Burling who represents Mr. Perry,

said in an e-mail message that Indy-
Mac’s financial statements followed ac-
counting rules and that Mr. Perry “was
a completely transparent leader who al-
ways favored more disclosure rather
than less.” But the O.T.S., the Comptrol-
ler’s office and the inspector general’s
office at the Treasury Department have
all said the backdating of the cash infu-
sion was improper.

Mr. Thorson, the Treasury inspector
general, said last week that Mr. Perry
and Ernst & Young could reasonably
say that they acted with permission of
the O.T.S. “I’m sure they said ‘O.K.,
that’s the guy who calls the shots; the
umpire has called the shots,’“ Mr. Thor-
son said.

Indeed, when asked about the Indy-
Mac accounting, a spokesman for Ernst
& Young said last week that it was “ap-
proved by the bank’s regulator, not
Ernst & Young.” And there has been no
enforcement action against the account-
ing firm.

Mr. Thorson said that his referral for
a case against Mr. Dochow was given to
Ranee Katzenstein, an assistant United
States attorney in Los Angeles, and that
Ms. Katzenstein told his office she did
not intend to pursue a prosecution.
When reached by phone, Ms. Katzen-
stein declined to say why. A spokesman
for her office said she could not discuss
the case. The spokesman said the in-
vestigation into Mr. Dochow’s actions
was still open, although he cautioned
that it might not yield a case.

Another backdated capital shift with
regulator approval took place in 2008 at
a savings and loan association in Flor-
ida, according to Mr. Thorson’s report.
In August of that year, O.T.S. officials di-
rected BankUnited to backdate capital
that it had moved within its holding
company. The report does not list their
names, but it does include their titles,
indicating that they were Timothy T.
Ward, the deputy director for exams;
Scott M. Polakoff, the agency’s senior
deputy director; and Jack Ryan, the
Southeast regional director.

In another instance in July 2008,
O.T.S. officials objected to a backdated
capital shift at Century Bank, also of
Florida, but did not require corrective
action.

Mr. Polakoff was placed on leave in
March 2009 pending a review of the cap-
ital backdating by the Treasury depart-
ment. He now works as executive man-
aging director at FinPro Inc., a financial
services consulting firm in Liberty Cor-
ner, N.J. Mr. Polakoff defended his ac-
tions last week, saying that with Bank
United, it was a “rather innocuous ac-
counting mistake.”

Mr. Ward is a senior official at the Of-
fice of the Comptroller of the Currency;
through a spokesman, he declined to
comment.

Mr. Ryan, who retired in 2009, said on
Tuesday that he had pointed out at the
time that the capital shift violated ac-
counting rules, though he says he now
regrets that he did not fight forcefully
for his position.

“I think the regulators have to abide
by the rules,” he said. “And, yeah, if
they tell them, ‘forget the rule, go ahead
and do it’ — they shouldn’t be doing
that.”

Mr. Dochow, interviewed only briefly

in front of his home outside Seattle, said
he could not talk, but added that “I’m
not sure there’s more to say.”

Regulators like Mr. Dochow, of
course, would have the chance to pub-
licly defend themselves if accusations
against them ever resulted in court
cases.

Regulators’ Protection
It would be difficult and unusual for

the Justice Department or the S.E.C. to
bring a case against a bank regulator,
longtime securities lawyers say. Reg-
ulators enjoy some immunity from alle-
gations of wrongdoing under the Securi-
ties Exchange Act, which says that you
cannot file a case against an officer of a
United States agency for violation of a
securities law if the officer was acting
within the scope of the job. For financial
regulators like Mr. Dochow, a conflict
comes into play when banks run into
trouble — on one hand, regulators try to
help banks maintain their stability. But,
on the other hand, securities laws re-
quire companies to be transparent in
their disclosures to public investors.

Jeffrey M. Kaplan, a lawyer at Kaplan
& Walker in Princeton, N.J., said: “In a
case of a regulator contributing to mis-
representations made to shareholders,
you could have individual criminal li-
ability. But those cases are pretty rare.”
More common are cases involving a
bribe or another element of corruption.

Congressional oversight could help
identify regulatory misconduct, but
such efforts have been less than fruitful.
Indeed, when Senate investigators tried
to get information about the capital
backdating that O.T.S. had allowed at
IndyMac and other institutions, officials
from the agency were not forthcoming,
said a former Senate aide who was not
allowed to speak publicly about the in-
vestigation.

Any financial crisis case that named a
regulator probably would turn into a
huge political battle, because it would
question many of the nontransparent
acts that bank regulators take while try-
ing to save banks, said Denise Voigt
Crawford, former commissioner of the
Texas securities board and now a law
professor at Texas Tech University. 

In any prosecution of bank regula-
tors, she said, “you’d have the Justice
Department in a fight with the policy
goals of the Department of Treasury.
Particularly in this environment, you
know the banking regulators would
fight it tooth and nail.”

Some longtime lawyers go further
and say the overall scarcity of cases re-
lated to the financial crisis might be in
part because regulators want to avoid
scrutiny of their own kind.

“It’s not just one 30-year-old wun-
derkind who was responsible for the fi-
nancial crisis,” said Dennis C. Vacco,
who was the New York State attorney
general in the 1990s and now is a lawyer
at Lippes Mathias Wexler & Friedman.
“Once you start pulling the string
through in these complex cases, you
might be surprised what you find at the
other end.” 

Mr. Vacco continued: “What’s at the
end of the string? The defense may be
that ‘at the highest echelons of the fi-
nancial institutions, we were in regular
contact with the government.’“

Finger-Pointing in the Financial Crisis Turns to Regulators
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Dennis C. Vacco, who was New York State’s attorney general in the
1990s, said regulators might want to avoid scrutiny of their own kind.

PASADENA NOW ANDREW GOMBERT/EUROPEAN PRESSPHOTO AGENCY

The direction of a former federal regulator, Darrel W. Dochow, top left, was cited by Michael Perry, left, once IndyMac’s head, as justification for a
cash infusion now at issue in a lawsuit. The bank, which has its headquarters in Pasadena, above, failed in 2008, costing taxpayers billions of dollars.
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Isolde Raftery contributed reporting.

Sun-dong, a member of the small
opposition Korea Democratic La-
bor Party, told a crowd of sup-
porters on Tuesday night, ex-
plaining why he sprayed tear gas.
“So I detonated tear gas so that
they too shed tears, even if theirs
were fake tears.”

Thousands of activists
marched down an eight-lane
boulevard in Seoul late Tuesday,
calling the parliamentary vote
“violation of democracy.”

The government had urged
quick approval of the deal, first
signed in 2007 but not ratified by
either country, arguing that it
would help the economy grow. It
also said the deal would lessen
South Korea’s dependence on

trade with China and deepen its
alliance with the United States. 

The opposition argued that the
deal would benefit big export
companies, which dominate the
economy, while depriving farm-
ers and small merchants of their
livelihoods. Last month, the Unit-
ed States Congress passed the
free trade deal by a wide margin
despite concerns about its pos-
sible effect on American manu-
facturing, notably the car indus-
try. The deal was approved while
Mr. Lee was in Washington. 

“This was an inevitable action
we had to take, because we could
not make one step of progress in
our talks with the opposition,
which thought only about its par-

By CHOE SANG-HUN

SEOUL, South Korea — In
spite of a tear gas attack by an
opposition lawmaker, members
of President Lee Myung-bak’s
governing party rammed a free-
trade agreement between South
Korea and the United States
through Parliament on Tuesday.

The deal has expanded a politi-
cal divide between the govern-
ment and the opposition, and be-
tween big business and voters
unhappy about growing econom-
ic inequality. 

Lawmakers in the governing
Grand National Party surprised
the opposition by calling an unex-
pected plenary session. Opposi-
tion legislators rushed in but

were too late to prevent their ri-
vals from putting the bill to a
vote. 

In an effort to stop the vote,
one opposition lawmaker threw a
tear gas canister into the Na-
tional Assembly chamber. A scuf-
fle erupted, but members of the
governing party outnumbered
their foes and, while sneezing
and wiping tears, passed the deal
151 to 7. In the 299-seat National
Assembly, 170 members showed
up for the vote Tuesday, most of
them from the governing party.
The opposition members voted
against the bill or abstained. 

“The legislators were passing a
bill which will make ordinary
people shed bitter tears,” Kim

tisan interest,” Kim Ki-hyun, a
spokesman for the governing
party, said of the vote.

Farmers’ groups across South
Korea issued statements accus-
ing the government of “giving up
our economic sovereignty.” 

The Korea Chamber of Com-
merce and Industry said in a
statement welcoming the bill’s
approval that the deal would
“pave an economic highway” to
the United States and make
South Korea a trading hub for
Asia, Europe and North America. 

South Korea, a major exporter
of industrial goods, has aggres-
sively sought free trade deals and
has them with Chile, India, the
Association of Southeast Asian

Nations and the European Union
and others. South Korea says it
hopes the deal with the United
States will take effect Jan. 1. Gov-
ernment economists contend that
the deal could increase trade be-
tween South Korea and the Unit-
ed States, $90 billion last year, by
as much as a quarter. 

The United States Internation-
al Trade Commission estimates
that the deal will lift American
exports to South Korea by as
much as $10.9 billion in its first
year of full effect. The accord re-
moves tariffs on almost two-
thirds of American farm exports
and phases out duties on more
than 95 percent of industrial
goods over five years. 

As Surprised Opponents Protest, South Korea Pushes U.S. Trade Pact Through Parliament
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inspector general of the Treasury De-
partment, which oversees some bank
regulators. It does not appear that Mr.
Perry’s argument persuaded the com-
mission to back off. The S.E.C., as is its
custom, did not elaborate.

A representative for Mr. Perry said
he did not care to discuss the case fur-
ther, but his lawyer described the law-
suit in an e-mail as “exceedingly weak,
unfair and meritless.” Mr. Dochow, who
retired as a regulator in 2009 at age 59,
said: “There’s a lot more than what’s
been written, but I can’t talk. I could go
to jail.”

The IndyMac collapse, with its multi-
billion-dollar cost to the Federal Deposit
Insurance Corporation fund, highlights
the role played by federal overseers of
financial companies in the years leading
up to the crisis. It also raises questions
about whether government officials
should be held accountable for dubious
conduct related to the failure of an insti-
tution and whether the government has
avoided pursuing some cases because
of the roles regulators have played. For
years, some bank overseers have main-
tained cozy ties with the institutions
they monitor, treating bankers like cli-
ents because of the fees that banks pay
to be regulated.

The Justice Department could not
cite any regulator that it had named in a
prosecution related to the crisis. How-
ever, Mr. Dochow’s conduct was re-
ferred to Justice for possible criminal
charges in 2009, according to Eric Thor-
son, the inspector general of the Treas-
ury Department. Mr. Thorson said Mr.
Dochow’s action “was clearly improper
and wrong.” A spokeswoman for the
Justice Department in Washington de-
clined to comment on the case and on
whether the department investigated
regulators for possible wrongdoing.

IndyMac is not the only institution
whose questionable accounting was ap-
proved by regulators in recent years,
though it is by far the largest of several
highlighted by the Treasury inspector
general. 

Even if regulators are involved in
wrongdoing, they have some immunity.
Internal disciplinary measures are rare-
ly taken against regulators who per-
form badly in their jobs, say govern-
ment officials. 

Some regulatory shortcomings may
be chalked up to innocent mistakes and
failures to spot problems. Still, some
economists and lawyers would like the
government to examine regulatory ac-
tions leading up to the financial crisis to
determine whether officials actively
participated in improper behavior. And,
they say, in cases like Mr. Dochow’s,
penalties should be levied on overseers
who acted improperly.

“The word conspired needs to be
used here,” said Edward J. Kane, a fi-
nance professor and regulatory expert
at Boston College who is familiar with
the case. “Dochow conspired with Indy-
Mac management to misrepresent this.
He was trying to fool certainly the
F.D.I.C. and the public, and anyone who
lost a dollar as a creditor to this institu-
tion was harmed by relying on some-
thing they had every right to rely on.”

Longtime defense lawyers say one
reason there have been so few prosecu-
tions related to the credit crisis is be-
cause financial executives often solicit-
ed advice from outside parties — like
accountants and lawyers — and experts
shelter them from some potential
charges because they can argue they re-
lied on the advice. Regulatory advice
may be a similar shelter against pros-
ecution.

A Comeback From Demotion
Mr. Dochow had had a long run as a

financial regulator when IndyMac ran
into trouble. He started out in 1972 as an
assistant national bank examiner with
the Comptroller of the Currency. He
rose through the ranks and in 1985, be-
came a senior regulator with the Fed-
eral Home Loan Bank of Seattle and lat-
er with the Federal Home Loan Bank
System’s Office of Regulatory Activities
in Washington. 

It was during his time in that office
that Mr. Dochow played a central role in
trying to stop a regulatory attempt to
rein in Lincoln Savings and Loan, an Ar-
izona institution run by Charles Keat-
ing, with $5.5 billion in assets. After reg-
ulators in San Francisco uncovered
fraudulent sales and other impropri-
eties at the institution, Mr. Dochow
worked in Washington to avoid the issu-
ance of a cease-and-desist order, the
normal course of action in such a case,
according to records handed over to
Congress. The savings and loan institu-
tion failed in 1989 at significant cost to
taxpayers, and Mr. Keating was con-
victed on multiple fraud charges, some

later overturned. Mr. Dochow was de-
moted, according to a half dozen reg-
ulators who had worked with him, but
remained a bank regulator.

Once again, he worked his way up in
the organization, which became the Of-
fice of Thrift Supervision. By Septem-
ber 2007, he had been promoted to head
the Western region, reporting directly
to the agency’s top officials in Washing-
ton.

In that position, Mr. Dochow oversaw
a host of institutions that had dived
headlong into risky mortgage lending.
Among them were Countrywide Bank,
IndyMac Bancorp and Washington Mu-
tual, three of the most aggressive lend-
ers — and largest flameouts — in the
crisis. 

Mr. Dochow was known within the
O.T.S. to be bank-friendly. One former
examiner said: “His approach was ne-
gotiating with the banks, as opposed to
regulating the banks, and viewing them
more as clients, as opposed to people or
entities that needed to comply.”

According to three former examiners
who worked with Mr. Dochow but who
requested anonymity because they
feared retaliation from regulatory col-
leagues, he would sometimes negotiate
between the banks and their lower-level
O.T.S. overseers, arguing that an insti-
tution should be allowed to keep one
component of its regulatory rating high
if another was dropping. That way, the
composite score representing a bank’s
financial standing, would change little,
if at all.

At other times, Mr. Dochow exhibited
a close relationship with a savings and
loan association when it was under in-
vestigation. In 2007, when the attorney
general of New York was investigating
Washington Mutual for its possible role
in appraisal fraud, Mr. Dochow called
Kerry K. Killinger, the institution’s chief
executive, to discuss the matter, ac-
cording to e-mail messages released by
a Senate subcommittee in the spring of
2010. Washington Mutual had hired a
law firm to do an internal investigation.
Mr. Dochow told Mr. Killinger that he
wanted to rely on Washington Mutual’s
investigation as much as possible as op-
posed to having O.T.S. officials do a
completely separate one.

Mr. Dochow told his superiors that he

planned to leverage the Washington
Mutual report but noted that “we need
to be able to defend that we have done
our own independent examination.”

Mr. Dochow retired in 2009, with his
full government pension, according to
the Treasury inspector general. Be-
cause of its woeful regulatory record
during the recent mania, O.T.S. was
abolished last summer. Of its remaining
employees, 95 were transferred to the
F.D.I.C., and 670 to the Comptroller’s of-
fice.

IndyMac’s Survival Struggle
The S.E.C. case against Mr. Perry,

IndyMac’s longtime chief executive,
and two former chief financial officer
centers on disclosures made from Feb-
ruary through mid-May of 2008. The dis-
closures related mostly to IndyMac’s
capital and liquidity. The bank collapsed
in July of that year and was taken over
by the F.D.I.C., which had to pay in-
sured depositors $10.7 billion.

By early May, it had become clear in-
side IndyMac that it could no longer be
considered “well capitalized” unless
money was shifted from its holding
company.

This meant that IndyMac could not
accept so-called brokered deposits,
large amounts of money from investors
looking for the highest possible rates of
return. Brokered deposits represented
just over a third of IndyMac’s deposits;
without them, it would have been out of
business. 

And so on May 9, Mr. Perry instruct-
ed his deputies to shift money into the
bank from the holding company and ac-
count for $18 million of it as if it had
been there on March 31.

Mr. Dochow as well as IndyMac’s au-
ditors, Ernst & Young, had signed off on
the move, according to the Treasury in-
spector general. And Mr. Perry high-
lighted the regulatory approval in a doc-
ument on his Web site.

”Mr. Dochow, with full knowledge of
the circumstances, communicated
O.T.S.’s approval,” Mr. Perry wrote.
“Mr. Dochow also directed Mr. Perry to
amend the bank’s thrift financial report
to reflect the $18 million receivable.”

D. Jean Veta, a partner at Covington
& Burling who represents Mr. Perry,

said in an e-mail message that Indy-
Mac’s financial statements followed ac-
counting rules and that Mr. Perry “was
a completely transparent leader who al-
ways favored more disclosure rather
than less.” But the O.T.S., the Comptrol-
ler’s office and the inspector general’s
office at the Treasury Department have
all said the backdating of the cash infu-
sion was improper.

Mr. Thorson, the Treasury inspector
general, said last week that Mr. Perry
and Ernst & Young could reasonably
say that they acted with permission of
the O.T.S. “I’m sure they said ‘O.K.,
that’s the guy who calls the shots; the
umpire has called the shots,’“ Mr. Thor-
son said.

Indeed, when asked about the Indy-
Mac accounting, a spokesman for Ernst
& Young said last week that it was “ap-
proved by the bank’s regulator, not
Ernst & Young.” And there has been no
enforcement action against the account-
ing firm.

Mr. Thorson said that his referral for
a case against Mr. Dochow was given to
Ranee Katzenstein, an assistant United
States attorney in Los Angeles, and that
Ms. Katzenstein told his office she did
not intend to pursue a prosecution.
When reached by phone, Ms. Katzen-
stein declined to say why. A spokesman
for her office said she could not discuss
the case. The spokesman said the in-
vestigation into Mr. Dochow’s actions
was still open, although he cautioned
that it might not yield a case.

Another backdated capital shift with
regulator approval took place in 2008 at
a savings and loan association in Flor-
ida, according to Mr. Thorson’s report.
In August of that year, O.T.S. officials di-
rected BankUnited to backdate capital
that it had moved within its holding
company. The report does not list their
names, but it does include their titles,
indicating that they were Timothy T.
Ward, the deputy director for exams;
Scott M. Polakoff, the agency’s senior
deputy director; and Jack Ryan, the
Southeast regional director.

In another instance in July 2008,
O.T.S. officials objected to a backdated
capital shift at Century Bank, also of
Florida, but did not require corrective
action.

Mr. Polakoff was placed on leave in
March 2009 pending a review of the cap-
ital backdating by the Treasury depart-
ment. He now works as executive man-
aging director at FinPro Inc., a financial
services consulting firm in Liberty Cor-
ner, N.J. Mr. Polakoff defended his ac-
tions last week, saying that with Bank
United, it was a “rather innocuous ac-
counting mistake.”

Mr. Ward is a senior official at the Of-
fice of the Comptroller of the Currency;
through a spokesman, he declined to
comment.

Mr. Ryan, who retired in 2009, said on
Tuesday that he had pointed out at the
time that the capital shift violated ac-
counting rules, though he says he now
regrets that he did not fight forcefully
for his position.

“I think the regulators have to abide
by the rules,” he said. “And, yeah, if
they tell them, ‘forget the rule, go ahead
and do it’ — they shouldn’t be doing
that.”

Mr. Dochow, interviewed only briefly

in front of his home outside Seattle, said
he could not talk, but added that “I’m
not sure there’s more to say.”

Regulators like Mr. Dochow, of
course, would have the chance to pub-
licly defend themselves if accusations
against them ever resulted in court
cases.

Regulators’ Protection
It would be difficult and unusual for

the Justice Department or the S.E.C. to
bring a case against a bank regulator,
longtime securities lawyers say. Reg-
ulators enjoy some immunity from alle-
gations of wrongdoing under the Securi-
ties Exchange Act, which says that you
cannot file a case against an officer of a
United States agency for violation of a
securities law if the officer was acting
within the scope of the job. For financial
regulators like Mr. Dochow, a conflict
comes into play when banks run into
trouble — on one hand, regulators try to
help banks maintain their stability. But,
on the other hand, securities laws re-
quire companies to be transparent in
their disclosures to public investors.

Jeffrey M. Kaplan, a lawyer at Kaplan
& Walker in Princeton, N.J., said: “In a
case of a regulator contributing to mis-
representations made to shareholders,
you could have individual criminal li-
ability. But those cases are pretty rare.”
More common are cases involving a
bribe or another element of corruption.

Congressional oversight could help
identify regulatory misconduct, but
such efforts have been less than fruitful.
Indeed, when Senate investigators tried
to get information about the capital
backdating that O.T.S. had allowed at
IndyMac and other institutions, officials
from the agency were not forthcoming,
said a former Senate aide who was not
allowed to speak publicly about the in-
vestigation.

Any financial crisis case that named a
regulator probably would turn into a
huge political battle, because it would
question many of the nontransparent
acts that bank regulators take while try-
ing to save banks, said Denise Voigt
Crawford, former commissioner of the
Texas securities board and now a law
professor at Texas Tech University. 

In any prosecution of bank regula-
tors, she said, “you’d have the Justice
Department in a fight with the policy
goals of the Department of Treasury.
Particularly in this environment, you
know the banking regulators would
fight it tooth and nail.”

Some longtime lawyers go further
and say the overall scarcity of cases re-
lated to the financial crisis might be in
part because regulators want to avoid
scrutiny of their own kind.

“It’s not just one 30-year-old wun-
derkind who was responsible for the fi-
nancial crisis,” said Dennis C. Vacco,
who was the New York State attorney
general in the 1990s and now is a lawyer
at Lippes Mathias Wexler & Friedman.
“Once you start pulling the string
through in these complex cases, you
might be surprised what you find at the
other end.” 

Mr. Vacco continued: “What’s at the
end of the string? The defense may be
that ‘at the highest echelons of the fi-
nancial institutions, we were in regular
contact with the government.’“
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Dennis C. Vacco, who was New York State’s attorney general in the
1990s, said regulators might want to avoid scrutiny of their own kind.
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The direction of a former federal regulator, Darrel W. Dochow, top left, was cited by Michael Perry, left, once IndyMac’s head, as justification for a
cash infusion now at issue in a lawsuit. The bank, which has its headquarters in Pasadena, above, failed in 2008, costing taxpayers billions of dollars.
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Sun-dong, a member of the small
opposition Korea Democratic La-
bor Party, told a crowd of sup-
porters on Tuesday night, ex-
plaining why he sprayed tear gas.
“So I detonated tear gas so that
they too shed tears, even if theirs
were fake tears.”

Thousands of activists
marched down an eight-lane
boulevard in Seoul late Tuesday,
calling the parliamentary vote
“violation of democracy.”

The government had urged
quick approval of the deal, first
signed in 2007 but not ratified by
either country, arguing that it
would help the economy grow. It
also said the deal would lessen
South Korea’s dependence on

trade with China and deepen its
alliance with the United States. 

The opposition argued that the
deal would benefit big export
companies, which dominate the
economy, while depriving farm-
ers and small merchants of their
livelihoods. Last month, the Unit-
ed States Congress passed the
free trade deal by a wide margin
despite concerns about its pos-
sible effect on American manu-
facturing, notably the car indus-
try. The deal was approved while
Mr. Lee was in Washington. 

“This was an inevitable action
we had to take, because we could
not make one step of progress in
our talks with the opposition,
which thought only about its par-

By CHOE SANG-HUN

SEOUL, South Korea — In
spite of a tear gas attack by an
opposition lawmaker, members
of President Lee Myung-bak’s
governing party rammed a free-
trade agreement between South
Korea and the United States
through Parliament on Tuesday.

The deal has expanded a politi-
cal divide between the govern-
ment and the opposition, and be-
tween big business and voters
unhappy about growing econom-
ic inequality. 

Lawmakers in the governing
Grand National Party surprised
the opposition by calling an unex-
pected plenary session. Opposi-
tion legislators rushed in but

were too late to prevent their ri-
vals from putting the bill to a
vote. 

In an effort to stop the vote,
one opposition lawmaker threw a
tear gas canister into the Na-
tional Assembly chamber. A scuf-
fle erupted, but members of the
governing party outnumbered
their foes and, while sneezing
and wiping tears, passed the deal
151 to 7. In the 299-seat National
Assembly, 170 members showed
up for the vote Tuesday, most of
them from the governing party.
The opposition members voted
against the bill or abstained. 

“The legislators were passing a
bill which will make ordinary
people shed bitter tears,” Kim

tisan interest,” Kim Ki-hyun, a
spokesman for the governing
party, said of the vote.

Farmers’ groups across South
Korea issued statements accus-
ing the government of “giving up
our economic sovereignty.” 

The Korea Chamber of Com-
merce and Industry said in a
statement welcoming the bill’s
approval that the deal would
“pave an economic highway” to
the United States and make
South Korea a trading hub for
Asia, Europe and North America. 

South Korea, a major exporter
of industrial goods, has aggres-
sively sought free trade deals and
has them with Chile, India, the
Association of Southeast Asian

Nations and the European Union
and others. South Korea says it
hopes the deal with the United
States will take effect Jan. 1. Gov-
ernment economists contend that
the deal could increase trade be-
tween South Korea and the Unit-
ed States, $90 billion last year, by
as much as a quarter. 

The United States Internation-
al Trade Commission estimates
that the deal will lift American
exports to South Korea by as
much as $10.9 billion in its first
year of full effect. The accord re-
moves tariffs on almost two-
thirds of American farm exports
and phases out duties on more
than 95 percent of industrial
goods over five years. 

As Surprised Opponents Protest, South Korea Pushes U.S. Trade Pact Through Parliament
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inspector general of the Treasury De-
partment, which oversees some bank
regulators. It does not appear that Mr.
Perry’s argument persuaded the com-
mission to back off. The S.E.C., as is its
custom, did not elaborate.

A representative for Mr. Perry said
he did not care to discuss the case fur-
ther, but his lawyer described the law-
suit in an e-mail as “exceedingly weak,
unfair and meritless.” Mr. Dochow, who
retired as a regulator in 2009 at age 59,
said: “There’s a lot more than what’s
been written, but I can’t talk. I could go
to jail.”

The IndyMac collapse, with its multi-
billion-dollar cost to the Federal Deposit
Insurance Corporation fund, highlights
the role played by federal overseers of
financial companies in the years leading
up to the crisis. It also raises questions
about whether government officials
should be held accountable for dubious
conduct related to the failure of an insti-
tution and whether the government has
avoided pursuing some cases because
of the roles regulators have played. For
years, some bank overseers have main-
tained cozy ties with the institutions
they monitor, treating bankers like cli-
ents because of the fees that banks pay
to be regulated.

The Justice Department could not
cite any regulator that it had named in a
prosecution related to the crisis. How-
ever, Mr. Dochow’s conduct was re-
ferred to Justice for possible criminal
charges in 2009, according to Eric Thor-
son, the inspector general of the Treas-
ury Department. Mr. Thorson said Mr.
Dochow’s action “was clearly improper
and wrong.” A spokeswoman for the
Justice Department in Washington de-
clined to comment on the case and on
whether the department investigated
regulators for possible wrongdoing.

IndyMac is not the only institution
whose questionable accounting was ap-
proved by regulators in recent years,
though it is by far the largest of several
highlighted by the Treasury inspector
general. 

Even if regulators are involved in
wrongdoing, they have some immunity.
Internal disciplinary measures are rare-
ly taken against regulators who per-
form badly in their jobs, say govern-
ment officials. 

Some regulatory shortcomings may
be chalked up to innocent mistakes and
failures to spot problems. Still, some
economists and lawyers would like the
government to examine regulatory ac-
tions leading up to the financial crisis to
determine whether officials actively
participated in improper behavior. And,
they say, in cases like Mr. Dochow’s,
penalties should be levied on overseers
who acted improperly.

“The word conspired needs to be
used here,” said Edward J. Kane, a fi-
nance professor and regulatory expert
at Boston College who is familiar with
the case. “Dochow conspired with Indy-
Mac management to misrepresent this.
He was trying to fool certainly the
F.D.I.C. and the public, and anyone who
lost a dollar as a creditor to this institu-
tion was harmed by relying on some-
thing they had every right to rely on.”

Longtime defense lawyers say one
reason there have been so few prosecu-
tions related to the credit crisis is be-
cause financial executives often solicit-
ed advice from outside parties — like
accountants and lawyers — and experts
shelter them from some potential
charges because they can argue they re-
lied on the advice. Regulatory advice
may be a similar shelter against pros-
ecution.

A Comeback From Demotion
Mr. Dochow had had a long run as a

financial regulator when IndyMac ran
into trouble. He started out in 1972 as an
assistant national bank examiner with
the Comptroller of the Currency. He
rose through the ranks and in 1985, be-
came a senior regulator with the Fed-
eral Home Loan Bank of Seattle and lat-
er with the Federal Home Loan Bank
System’s Office of Regulatory Activities
in Washington. 

It was during his time in that office
that Mr. Dochow played a central role in
trying to stop a regulatory attempt to
rein in Lincoln Savings and Loan, an Ar-
izona institution run by Charles Keat-
ing, with $5.5 billion in assets. After reg-
ulators in San Francisco uncovered
fraudulent sales and other impropri-
eties at the institution, Mr. Dochow
worked in Washington to avoid the issu-
ance of a cease-and-desist order, the
normal course of action in such a case,
according to records handed over to
Congress. The savings and loan institu-
tion failed in 1989 at significant cost to
taxpayers, and Mr. Keating was con-
victed on multiple fraud charges, some

later overturned. Mr. Dochow was de-
moted, according to a half dozen reg-
ulators who had worked with him, but
remained a bank regulator.

Once again, he worked his way up in
the organization, which became the Of-
fice of Thrift Supervision. By Septem-
ber 2007, he had been promoted to head
the Western region, reporting directly
to the agency’s top officials in Washing-
ton.

In that position, Mr. Dochow oversaw
a host of institutions that had dived
headlong into risky mortgage lending.
Among them were Countrywide Bank,
IndyMac Bancorp and Washington Mu-
tual, three of the most aggressive lend-
ers — and largest flameouts — in the
crisis. 

Mr. Dochow was known within the
O.T.S. to be bank-friendly. One former
examiner said: “His approach was ne-
gotiating with the banks, as opposed to
regulating the banks, and viewing them
more as clients, as opposed to people or
entities that needed to comply.”

According to three former examiners
who worked with Mr. Dochow but who
requested anonymity because they
feared retaliation from regulatory col-
leagues, he would sometimes negotiate
between the banks and their lower-level
O.T.S. overseers, arguing that an insti-
tution should be allowed to keep one
component of its regulatory rating high
if another was dropping. That way, the
composite score representing a bank’s
financial standing, would change little,
if at all.

At other times, Mr. Dochow exhibited
a close relationship with a savings and
loan association when it was under in-
vestigation. In 2007, when the attorney
general of New York was investigating
Washington Mutual for its possible role
in appraisal fraud, Mr. Dochow called
Kerry K. Killinger, the institution’s chief
executive, to discuss the matter, ac-
cording to e-mail messages released by
a Senate subcommittee in the spring of
2010. Washington Mutual had hired a
law firm to do an internal investigation.
Mr. Dochow told Mr. Killinger that he
wanted to rely on Washington Mutual’s
investigation as much as possible as op-
posed to having O.T.S. officials do a
completely separate one.

Mr. Dochow told his superiors that he

planned to leverage the Washington
Mutual report but noted that “we need
to be able to defend that we have done
our own independent examination.”

Mr. Dochow retired in 2009, with his
full government pension, according to
the Treasury inspector general. Be-
cause of its woeful regulatory record
during the recent mania, O.T.S. was
abolished last summer. Of its remaining
employees, 95 were transferred to the
F.D.I.C., and 670 to the Comptroller’s of-
fice.

IndyMac’s Survival Struggle
The S.E.C. case against Mr. Perry,

IndyMac’s longtime chief executive,
and two former chief financial officer
centers on disclosures made from Feb-
ruary through mid-May of 2008. The dis-
closures related mostly to IndyMac’s
capital and liquidity. The bank collapsed
in July of that year and was taken over
by the F.D.I.C., which had to pay in-
sured depositors $10.7 billion.

By early May, it had become clear in-
side IndyMac that it could no longer be
considered “well capitalized” unless
money was shifted from its holding
company.

This meant that IndyMac could not
accept so-called brokered deposits,
large amounts of money from investors
looking for the highest possible rates of
return. Brokered deposits represented
just over a third of IndyMac’s deposits;
without them, it would have been out of
business. 

And so on May 9, Mr. Perry instruct-
ed his deputies to shift money into the
bank from the holding company and ac-
count for $18 million of it as if it had
been there on March 31.

Mr. Dochow as well as IndyMac’s au-
ditors, Ernst & Young, had signed off on
the move, according to the Treasury in-
spector general. And Mr. Perry high-
lighted the regulatory approval in a doc-
ument on his Web site.

”Mr. Dochow, with full knowledge of
the circumstances, communicated
O.T.S.’s approval,” Mr. Perry wrote.
“Mr. Dochow also directed Mr. Perry to
amend the bank’s thrift financial report
to reflect the $18 million receivable.”

D. Jean Veta, a partner at Covington
& Burling who represents Mr. Perry,

said in an e-mail message that Indy-
Mac’s financial statements followed ac-
counting rules and that Mr. Perry “was
a completely transparent leader who al-
ways favored more disclosure rather
than less.” But the O.T.S., the Comptrol-
ler’s office and the inspector general’s
office at the Treasury Department have
all said the backdating of the cash infu-
sion was improper.

Mr. Thorson, the Treasury inspector
general, said last week that Mr. Perry
and Ernst & Young could reasonably
say that they acted with permission of
the O.T.S. “I’m sure they said ‘O.K.,
that’s the guy who calls the shots; the
umpire has called the shots,’“ Mr. Thor-
son said.

Indeed, when asked about the Indy-
Mac accounting, a spokesman for Ernst
& Young said last week that it was “ap-
proved by the bank’s regulator, not
Ernst & Young.” And there has been no
enforcement action against the account-
ing firm.

Mr. Thorson said that his referral for
a case against Mr. Dochow was given to
Ranee Katzenstein, an assistant United
States attorney in Los Angeles, and that
Ms. Katzenstein told his office she did
not intend to pursue a prosecution.
When reached by phone, Ms. Katzen-
stein declined to say why. A spokesman
for her office said she could not discuss
the case. The spokesman said the in-
vestigation into Mr. Dochow’s actions
was still open, although he cautioned
that it might not yield a case.

Another backdated capital shift with
regulator approval took place in 2008 at
a savings and loan association in Flor-
ida, according to Mr. Thorson’s report.
In August of that year, O.T.S. officials di-
rected BankUnited to backdate capital
that it had moved within its holding
company. The report does not list their
names, but it does include their titles,
indicating that they were Timothy T.
Ward, the deputy director for exams;
Scott M. Polakoff, the agency’s senior
deputy director; and Jack Ryan, the
Southeast regional director.

In another instance in July 2008,
O.T.S. officials objected to a backdated
capital shift at Century Bank, also of
Florida, but did not require corrective
action.

Mr. Polakoff was placed on leave in
March 2009 pending a review of the cap-
ital backdating by the Treasury depart-
ment. He now works as executive man-
aging director at FinPro Inc., a financial
services consulting firm in Liberty Cor-
ner, N.J. Mr. Polakoff defended his ac-
tions last week, saying that with Bank
United, it was a “rather innocuous ac-
counting mistake.”

Mr. Ward is a senior official at the Of-
fice of the Comptroller of the Currency;
through a spokesman, he declined to
comment.

Mr. Ryan, who retired in 2009, said on
Tuesday that he had pointed out at the
time that the capital shift violated ac-
counting rules, though he says he now
regrets that he did not fight forcefully
for his position.

“I think the regulators have to abide
by the rules,” he said. “And, yeah, if
they tell them, ‘forget the rule, go ahead
and do it’ — they shouldn’t be doing
that.”

Mr. Dochow, interviewed only briefly

in front of his home outside Seattle, said
he could not talk, but added that “I’m
not sure there’s more to say.”

Regulators like Mr. Dochow, of
course, would have the chance to pub-
licly defend themselves if accusations
against them ever resulted in court
cases.

Regulators’ Protection
It would be difficult and unusual for

the Justice Department or the S.E.C. to
bring a case against a bank regulator,
longtime securities lawyers say. Reg-
ulators enjoy some immunity from alle-
gations of wrongdoing under the Securi-
ties Exchange Act, which says that you
cannot file a case against an officer of a
United States agency for violation of a
securities law if the officer was acting
within the scope of the job. For financial
regulators like Mr. Dochow, a conflict
comes into play when banks run into
trouble — on one hand, regulators try to
help banks maintain their stability. But,
on the other hand, securities laws re-
quire companies to be transparent in
their disclosures to public investors.

Jeffrey M. Kaplan, a lawyer at Kaplan
& Walker in Princeton, N.J., said: “In a
case of a regulator contributing to mis-
representations made to shareholders,
you could have individual criminal li-
ability. But those cases are pretty rare.”
More common are cases involving a
bribe or another element of corruption.

Congressional oversight could help
identify regulatory misconduct, but
such efforts have been less than fruitful.
Indeed, when Senate investigators tried
to get information about the capital
backdating that O.T.S. had allowed at
IndyMac and other institutions, officials
from the agency were not forthcoming,
said a former Senate aide who was not
allowed to speak publicly about the in-
vestigation.

Any financial crisis case that named a
regulator probably would turn into a
huge political battle, because it would
question many of the nontransparent
acts that bank regulators take while try-
ing to save banks, said Denise Voigt
Crawford, former commissioner of the
Texas securities board and now a law
professor at Texas Tech University. 

In any prosecution of bank regula-
tors, she said, “you’d have the Justice
Department in a fight with the policy
goals of the Department of Treasury.
Particularly in this environment, you
know the banking regulators would
fight it tooth and nail.”

Some longtime lawyers go further
and say the overall scarcity of cases re-
lated to the financial crisis might be in
part because regulators want to avoid
scrutiny of their own kind.

“It’s not just one 30-year-old wun-
derkind who was responsible for the fi-
nancial crisis,” said Dennis C. Vacco,
who was the New York State attorney
general in the 1990s and now is a lawyer
at Lippes Mathias Wexler & Friedman.
“Once you start pulling the string
through in these complex cases, you
might be surprised what you find at the
other end.” 

Mr. Vacco continued: “What’s at the
end of the string? The defense may be
that ‘at the highest echelons of the fi-
nancial institutions, we were in regular
contact with the government.’“

Finger-Pointing in the Financial Crisis Turns to Regulators
From Page A1

JOHN MARSHALL MANTEL FOR THE NEW YORK TIMES

Dennis C. Vacco, who was New York State’s attorney general in the
1990s, said regulators might want to avoid scrutiny of their own kind.
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The direction of a former federal regulator, Darrel W. Dochow, top left, was cited by Michael Perry, left, once IndyMac’s head, as justification for a
cash infusion now at issue in a lawsuit. The bank, which has its headquarters in Pasadena, above, failed in 2008, costing taxpayers billions of dollars.

OFFICE OF THRIFT SUPERVISION

Isolde Raftery contributed reporting.

Sun-dong, a member of the small
opposition Korea Democratic La-
bor Party, told a crowd of sup-
porters on Tuesday night, ex-
plaining why he sprayed tear gas.
“So I detonated tear gas so that
they too shed tears, even if theirs
were fake tears.”

Thousands of activists
marched down an eight-lane
boulevard in Seoul late Tuesday,
calling the parliamentary vote
“violation of democracy.”

The government had urged
quick approval of the deal, first
signed in 2007 but not ratified by
either country, arguing that it
would help the economy grow. It
also said the deal would lessen
South Korea’s dependence on

trade with China and deepen its
alliance with the United States. 

The opposition argued that the
deal would benefit big export
companies, which dominate the
economy, while depriving farm-
ers and small merchants of their
livelihoods. Last month, the Unit-
ed States Congress passed the
free trade deal by a wide margin
despite concerns about its pos-
sible effect on American manu-
facturing, notably the car indus-
try. The deal was approved while
Mr. Lee was in Washington. 

“This was an inevitable action
we had to take, because we could
not make one step of progress in
our talks with the opposition,
which thought only about its par-

By CHOE SANG-HUN

SEOUL, South Korea — In
spite of a tear gas attack by an
opposition lawmaker, members
of President Lee Myung-bak’s
governing party rammed a free-
trade agreement between South
Korea and the United States
through Parliament on Tuesday.

The deal has expanded a politi-
cal divide between the govern-
ment and the opposition, and be-
tween big business and voters
unhappy about growing econom-
ic inequality. 

Lawmakers in the governing
Grand National Party surprised
the opposition by calling an unex-
pected plenary session. Opposi-
tion legislators rushed in but

were too late to prevent their ri-
vals from putting the bill to a
vote. 

In an effort to stop the vote,
one opposition lawmaker threw a
tear gas canister into the Na-
tional Assembly chamber. A scuf-
fle erupted, but members of the
governing party outnumbered
their foes and, while sneezing
and wiping tears, passed the deal
151 to 7. In the 299-seat National
Assembly, 170 members showed
up for the vote Tuesday, most of
them from the governing party.
The opposition members voted
against the bill or abstained. 

“The legislators were passing a
bill which will make ordinary
people shed bitter tears,” Kim

tisan interest,” Kim Ki-hyun, a
spokesman for the governing
party, said of the vote.

Farmers’ groups across South
Korea issued statements accus-
ing the government of “giving up
our economic sovereignty.” 

The Korea Chamber of Com-
merce and Industry said in a
statement welcoming the bill’s
approval that the deal would
“pave an economic highway” to
the United States and make
South Korea a trading hub for
Asia, Europe and North America. 

South Korea, a major exporter
of industrial goods, has aggres-
sively sought free trade deals and
has them with Chile, India, the
Association of Southeast Asian

Nations and the European Union
and others. South Korea says it
hopes the deal with the United
States will take effect Jan. 1. Gov-
ernment economists contend that
the deal could increase trade be-
tween South Korea and the Unit-
ed States, $90 billion last year, by
as much as a quarter. 

The United States Internation-
al Trade Commission estimates
that the deal will lift American
exports to South Korea by as
much as $10.9 billion in its first
year of full effect. The accord re-
moves tariffs on almost two-
thirds of American farm exports
and phases out duties on more
than 95 percent of industrial
goods over five years. 

As Surprised Opponents Protest, South Korea Pushes U.S. Trade Pact Through Parliament
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inspector general of the Treasury De-
partment, which oversees some bank
regulators. It does not appear that Mr.
Perry’s argument persuaded the com-
mission to back off. The S.E.C., as is its
custom, did not elaborate.

A representative for Mr. Perry said
he did not care to discuss the case fur-
ther, but his lawyer described the law-
suit in an e-mail as “exceedingly weak,
unfair and meritless.” Mr. Dochow, who
retired as a regulator in 2009 at age 59,
said: “There’s a lot more than what’s
been written, but I can’t talk. I could go
to jail.”

The IndyMac collapse, with its multi-
billion-dollar cost to the Federal Deposit
Insurance Corporation fund, highlights
the role played by federal overseers of
financial companies in the years leading
up to the crisis. It also raises questions
about whether government officials
should be held accountable for dubious
conduct related to the failure of an insti-
tution and whether the government has
avoided pursuing some cases because
of the roles regulators have played. For
years, some bank overseers have main-
tained cozy ties with the institutions
they monitor, treating bankers like cli-
ents because of the fees that banks pay
to be regulated.

The Justice Department could not
cite any regulator that it had named in a
prosecution related to the crisis. How-
ever, Mr. Dochow’s conduct was re-
ferred to Justice for possible criminal
charges in 2009, according to Eric Thor-
son, the inspector general of the Treas-
ury Department. Mr. Thorson said Mr.
Dochow’s action “was clearly improper
and wrong.” A spokeswoman for the
Justice Department in Washington de-
clined to comment on the case and on
whether the department investigated
regulators for possible wrongdoing.

IndyMac is not the only institution
whose questionable accounting was ap-
proved by regulators in recent years,
though it is by far the largest of several
highlighted by the Treasury inspector
general. 

Even if regulators are involved in
wrongdoing, they have some immunity.
Internal disciplinary measures are rare-
ly taken against regulators who per-
form badly in their jobs, say govern-
ment officials. 

Some regulatory shortcomings may
be chalked up to innocent mistakes and
failures to spot problems. Still, some
economists and lawyers would like the
government to examine regulatory ac-
tions leading up to the financial crisis to
determine whether officials actively
participated in improper behavior. And,
they say, in cases like Mr. Dochow’s,
penalties should be levied on overseers
who acted improperly.

“The word conspired needs to be
used here,” said Edward J. Kane, a fi-
nance professor and regulatory expert
at Boston College who is familiar with
the case. “Dochow conspired with Indy-
Mac management to misrepresent this.
He was trying to fool certainly the
F.D.I.C. and the public, and anyone who
lost a dollar as a creditor to this institu-
tion was harmed by relying on some-
thing they had every right to rely on.”

Longtime defense lawyers say one
reason there have been so few prosecu-
tions related to the credit crisis is be-
cause financial executives often solicit-
ed advice from outside parties — like
accountants and lawyers — and experts
shelter them from some potential
charges because they can argue they re-
lied on the advice. Regulatory advice
may be a similar shelter against pros-
ecution.

A Comeback From Demotion
Mr. Dochow had had a long run as a

financial regulator when IndyMac ran
into trouble. He started out in 1972 as an
assistant national bank examiner with
the Comptroller of the Currency. He
rose through the ranks and in 1985, be-
came a senior regulator with the Fed-
eral Home Loan Bank of Seattle and lat-
er with the Federal Home Loan Bank
System’s Office of Regulatory Activities
in Washington. 

It was during his time in that office
that Mr. Dochow played a central role in
trying to stop a regulatory attempt to
rein in Lincoln Savings and Loan, an Ar-
izona institution run by Charles Keat-
ing, with $5.5 billion in assets. After reg-
ulators in San Francisco uncovered
fraudulent sales and other impropri-
eties at the institution, Mr. Dochow
worked in Washington to avoid the issu-
ance of a cease-and-desist order, the
normal course of action in such a case,
according to records handed over to
Congress. The savings and loan institu-
tion failed in 1989 at significant cost to
taxpayers, and Mr. Keating was con-
victed on multiple fraud charges, some

later overturned. Mr. Dochow was de-
moted, according to a half dozen reg-
ulators who had worked with him, but
remained a bank regulator.

Once again, he worked his way up in
the organization, which became the Of-
fice of Thrift Supervision. By Septem-
ber 2007, he had been promoted to head
the Western region, reporting directly
to the agency’s top officials in Washing-
ton.

In that position, Mr. Dochow oversaw
a host of institutions that had dived
headlong into risky mortgage lending.
Among them were Countrywide Bank,
IndyMac Bancorp and Washington Mu-
tual, three of the most aggressive lend-
ers — and largest flameouts — in the
crisis. 

Mr. Dochow was known within the
O.T.S. to be bank-friendly. One former
examiner said: “His approach was ne-
gotiating with the banks, as opposed to
regulating the banks, and viewing them
more as clients, as opposed to people or
entities that needed to comply.”

According to three former examiners
who worked with Mr. Dochow but who
requested anonymity because they
feared retaliation from regulatory col-
leagues, he would sometimes negotiate
between the banks and their lower-level
O.T.S. overseers, arguing that an insti-
tution should be allowed to keep one
component of its regulatory rating high
if another was dropping. That way, the
composite score representing a bank’s
financial standing, would change little,
if at all.

At other times, Mr. Dochow exhibited
a close relationship with a savings and
loan association when it was under in-
vestigation. In 2007, when the attorney
general of New York was investigating
Washington Mutual for its possible role
in appraisal fraud, Mr. Dochow called
Kerry K. Killinger, the institution’s chief
executive, to discuss the matter, ac-
cording to e-mail messages released by
a Senate subcommittee in the spring of
2010. Washington Mutual had hired a
law firm to do an internal investigation.
Mr. Dochow told Mr. Killinger that he
wanted to rely on Washington Mutual’s
investigation as much as possible as op-
posed to having O.T.S. officials do a
completely separate one.

Mr. Dochow told his superiors that he

planned to leverage the Washington
Mutual report but noted that “we need
to be able to defend that we have done
our own independent examination.”

Mr. Dochow retired in 2009, with his
full government pension, according to
the Treasury inspector general. Be-
cause of its woeful regulatory record
during the recent mania, O.T.S. was
abolished last summer. Of its remaining
employees, 95 were transferred to the
F.D.I.C., and 670 to the Comptroller’s of-
fice.

IndyMac’s Survival Struggle
The S.E.C. case against Mr. Perry,

IndyMac’s longtime chief executive,
and two former chief financial officer
centers on disclosures made from Feb-
ruary through mid-May of 2008. The dis-
closures related mostly to IndyMac’s
capital and liquidity. The bank collapsed
in July of that year and was taken over
by the F.D.I.C., which had to pay in-
sured depositors $10.7 billion.

By early May, it had become clear in-
side IndyMac that it could no longer be
considered “well capitalized” unless
money was shifted from its holding
company.

This meant that IndyMac could not
accept so-called brokered deposits,
large amounts of money from investors
looking for the highest possible rates of
return. Brokered deposits represented
just over a third of IndyMac’s deposits;
without them, it would have been out of
business. 

And so on May 9, Mr. Perry instruct-
ed his deputies to shift money into the
bank from the holding company and ac-
count for $18 million of it as if it had
been there on March 31.

Mr. Dochow as well as IndyMac’s au-
ditors, Ernst & Young, had signed off on
the move, according to the Treasury in-
spector general. And Mr. Perry high-
lighted the regulatory approval in a doc-
ument on his Web site.

”Mr. Dochow, with full knowledge of
the circumstances, communicated
O.T.S.’s approval,” Mr. Perry wrote.
“Mr. Dochow also directed Mr. Perry to
amend the bank’s thrift financial report
to reflect the $18 million receivable.”

D. Jean Veta, a partner at Covington
& Burling who represents Mr. Perry,

said in an e-mail message that Indy-
Mac’s financial statements followed ac-
counting rules and that Mr. Perry “was
a completely transparent leader who al-
ways favored more disclosure rather
than less.” But the O.T.S., the Comptrol-
ler’s office and the inspector general’s
office at the Treasury Department have
all said the backdating of the cash infu-
sion was improper.

Mr. Thorson, the Treasury inspector
general, said last week that Mr. Perry
and Ernst & Young could reasonably
say that they acted with permission of
the O.T.S. “I’m sure they said ‘O.K.,
that’s the guy who calls the shots; the
umpire has called the shots,’“ Mr. Thor-
son said.

Indeed, when asked about the Indy-
Mac accounting, a spokesman for Ernst
& Young said last week that it was “ap-
proved by the bank’s regulator, not
Ernst & Young.” And there has been no
enforcement action against the account-
ing firm.

Mr. Thorson said that his referral for
a case against Mr. Dochow was given to
Ranee Katzenstein, an assistant United
States attorney in Los Angeles, and that
Ms. Katzenstein told his office she did
not intend to pursue a prosecution.
When reached by phone, Ms. Katzen-
stein declined to say why. A spokesman
for her office said she could not discuss
the case. The spokesman said the in-
vestigation into Mr. Dochow’s actions
was still open, although he cautioned
that it might not yield a case.

Another backdated capital shift with
regulator approval took place in 2008 at
a savings and loan association in Flor-
ida, according to Mr. Thorson’s report.
In August of that year, O.T.S. officials di-
rected BankUnited to backdate capital
that it had moved within its holding
company. The report does not list their
names, but it does include their titles,
indicating that they were Timothy T.
Ward, the deputy director for exams;
Scott M. Polakoff, the agency’s senior
deputy director; and Jack Ryan, the
Southeast regional director.

In another instance in July 2008,
O.T.S. officials objected to a backdated
capital shift at Century Bank, also of
Florida, but did not require corrective
action.

Mr. Polakoff was placed on leave in
March 2009 pending a review of the cap-
ital backdating by the Treasury depart-
ment. He now works as executive man-
aging director at FinPro Inc., a financial
services consulting firm in Liberty Cor-
ner, N.J. Mr. Polakoff defended his ac-
tions last week, saying that with Bank
United, it was a “rather innocuous ac-
counting mistake.”

Mr. Ward is a senior official at the Of-
fice of the Comptroller of the Currency;
through a spokesman, he declined to
comment.

Mr. Ryan, who retired in 2009, said on
Tuesday that he had pointed out at the
time that the capital shift violated ac-
counting rules, though he says he now
regrets that he did not fight forcefully
for his position.

“I think the regulators have to abide
by the rules,” he said. “And, yeah, if
they tell them, ‘forget the rule, go ahead
and do it’ — they shouldn’t be doing
that.”

Mr. Dochow, interviewed only briefly

in front of his home outside Seattle, said
he could not talk, but added that “I’m
not sure there’s more to say.”

Regulators like Mr. Dochow, of
course, would have the chance to pub-
licly defend themselves if accusations
against them ever resulted in court
cases.

Regulators’ Protection
It would be difficult and unusual for

the Justice Department or the S.E.C. to
bring a case against a bank regulator,
longtime securities lawyers say. Reg-
ulators enjoy some immunity from alle-
gations of wrongdoing under the Securi-
ties Exchange Act, which says that you
cannot file a case against an officer of a
United States agency for violation of a
securities law if the officer was acting
within the scope of the job. For financial
regulators like Mr. Dochow, a conflict
comes into play when banks run into
trouble — on one hand, regulators try to
help banks maintain their stability. But,
on the other hand, securities laws re-
quire companies to be transparent in
their disclosures to public investors.

Jeffrey M. Kaplan, a lawyer at Kaplan
& Walker in Princeton, N.J., said: “In a
case of a regulator contributing to mis-
representations made to shareholders,
you could have individual criminal li-
ability. But those cases are pretty rare.”
More common are cases involving a
bribe or another element of corruption.

Congressional oversight could help
identify regulatory misconduct, but
such efforts have been less than fruitful.
Indeed, when Senate investigators tried
to get information about the capital
backdating that O.T.S. had allowed at
IndyMac and other institutions, officials
from the agency were not forthcoming,
said a former Senate aide who was not
allowed to speak publicly about the in-
vestigation.

Any financial crisis case that named a
regulator probably would turn into a
huge political battle, because it would
question many of the nontransparent
acts that bank regulators take while try-
ing to save banks, said Denise Voigt
Crawford, former commissioner of the
Texas securities board and now a law
professor at Texas Tech University. 

In any prosecution of bank regula-
tors, she said, “you’d have the Justice
Department in a fight with the policy
goals of the Department of Treasury.
Particularly in this environment, you
know the banking regulators would
fight it tooth and nail.”

Some longtime lawyers go further
and say the overall scarcity of cases re-
lated to the financial crisis might be in
part because regulators want to avoid
scrutiny of their own kind.

“It’s not just one 30-year-old wun-
derkind who was responsible for the fi-
nancial crisis,” said Dennis C. Vacco,
who was the New York State attorney
general in the 1990s and now is a lawyer
at Lippes Mathias Wexler & Friedman.
“Once you start pulling the string
through in these complex cases, you
might be surprised what you find at the
other end.” 

Mr. Vacco continued: “What’s at the
end of the string? The defense may be
that ‘at the highest echelons of the fi-
nancial institutions, we were in regular
contact with the government.’“

Finger-Pointing in the Financial Crisis Turns to Regulators
From Page A1
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Dennis C. Vacco, who was New York State’s attorney general in the
1990s, said regulators might want to avoid scrutiny of their own kind.
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The direction of a former federal regulator, Darrel W. Dochow, top left, was cited by Michael Perry, left, once IndyMac’s head, as justification for a
cash infusion now at issue in a lawsuit. The bank, which has its headquarters in Pasadena, above, failed in 2008, costing taxpayers billions of dollars.
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Isolde Raftery contributed reporting.

Sun-dong, a member of the small
opposition Korea Democratic La-
bor Party, told a crowd of sup-
porters on Tuesday night, ex-
plaining why he sprayed tear gas.
“So I detonated tear gas so that
they too shed tears, even if theirs
were fake tears.”

Thousands of activists
marched down an eight-lane
boulevard in Seoul late Tuesday,
calling the parliamentary vote
“violation of democracy.”

The government had urged
quick approval of the deal, first
signed in 2007 but not ratified by
either country, arguing that it
would help the economy grow. It
also said the deal would lessen
South Korea’s dependence on

trade with China and deepen its
alliance with the United States. 

The opposition argued that the
deal would benefit big export
companies, which dominate the
economy, while depriving farm-
ers and small merchants of their
livelihoods. Last month, the Unit-
ed States Congress passed the
free trade deal by a wide margin
despite concerns about its pos-
sible effect on American manu-
facturing, notably the car indus-
try. The deal was approved while
Mr. Lee was in Washington. 

“This was an inevitable action
we had to take, because we could
not make one step of progress in
our talks with the opposition,
which thought only about its par-

By CHOE SANG-HUN

SEOUL, South Korea — In
spite of a tear gas attack by an
opposition lawmaker, members
of President Lee Myung-bak’s
governing party rammed a free-
trade agreement between South
Korea and the United States
through Parliament on Tuesday.

The deal has expanded a politi-
cal divide between the govern-
ment and the opposition, and be-
tween big business and voters
unhappy about growing econom-
ic inequality. 

Lawmakers in the governing
Grand National Party surprised
the opposition by calling an unex-
pected plenary session. Opposi-
tion legislators rushed in but

were too late to prevent their ri-
vals from putting the bill to a
vote. 

In an effort to stop the vote,
one opposition lawmaker threw a
tear gas canister into the Na-
tional Assembly chamber. A scuf-
fle erupted, but members of the
governing party outnumbered
their foes and, while sneezing
and wiping tears, passed the deal
151 to 7. In the 299-seat National
Assembly, 170 members showed
up for the vote Tuesday, most of
them from the governing party.
The opposition members voted
against the bill or abstained. 

“The legislators were passing a
bill which will make ordinary
people shed bitter tears,” Kim

tisan interest,” Kim Ki-hyun, a
spokesman for the governing
party, said of the vote.

Farmers’ groups across South
Korea issued statements accus-
ing the government of “giving up
our economic sovereignty.” 

The Korea Chamber of Com-
merce and Industry said in a
statement welcoming the bill’s
approval that the deal would
“pave an economic highway” to
the United States and make
South Korea a trading hub for
Asia, Europe and North America. 

South Korea, a major exporter
of industrial goods, has aggres-
sively sought free trade deals and
has them with Chile, India, the
Association of Southeast Asian

Nations and the European Union
and others. South Korea says it
hopes the deal with the United
States will take effect Jan. 1. Gov-
ernment economists contend that
the deal could increase trade be-
tween South Korea and the Unit-
ed States, $90 billion last year, by
as much as a quarter. 

The United States Internation-
al Trade Commission estimates
that the deal will lift American
exports to South Korea by as
much as $10.9 billion in its first
year of full effect. The accord re-
moves tariffs on almost two-
thirds of American farm exports
and phases out duties on more
than 95 percent of industrial
goods over five years. 

As Surprised Opponents Protest, South Korea Pushes U.S. Trade Pact Through Parliament
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inspector general of the Treasury De-
partment, which oversees some bank
regulators. It does not appear that Mr.
Perry’s argument persuaded the com-
mission to back off. The S.E.C., as is its
custom, did not elaborate.

A representative for Mr. Perry said
he did not care to discuss the case fur-
ther, but his lawyer described the law-
suit in an e-mail as “exceedingly weak,
unfair and meritless.” Mr. Dochow, who
retired as a regulator in 2009 at age 59,
said: “There’s a lot more than what’s
been written, but I can’t talk. I could go
to jail.”

The IndyMac collapse, with its multi-
billion-dollar cost to the Federal Deposit
Insurance Corporation fund, highlights
the role played by federal overseers of
financial companies in the years leading
up to the crisis. It also raises questions
about whether government officials
should be held accountable for dubious
conduct related to the failure of an insti-
tution and whether the government has
avoided pursuing some cases because
of the roles regulators have played. For
years, some bank overseers have main-
tained cozy ties with the institutions
they monitor, treating bankers like cli-
ents because of the fees that banks pay
to be regulated.

The Justice Department could not
cite any regulator that it had named in a
prosecution related to the crisis. How-
ever, Mr. Dochow’s conduct was re-
ferred to Justice for possible criminal
charges in 2009, according to Eric Thor-
son, the inspector general of the Treas-
ury Department. Mr. Thorson said Mr.
Dochow’s action “was clearly improper
and wrong.” A spokeswoman for the
Justice Department in Washington de-
clined to comment on the case and on
whether the department investigated
regulators for possible wrongdoing.

IndyMac is not the only institution
whose questionable accounting was ap-
proved by regulators in recent years,
though it is by far the largest of several
highlighted by the Treasury inspector
general. 

Even if regulators are involved in
wrongdoing, they have some immunity.
Internal disciplinary measures are rare-
ly taken against regulators who per-
form badly in their jobs, say govern-
ment officials. 

Some regulatory shortcomings may
be chalked up to innocent mistakes and
failures to spot problems. Still, some
economists and lawyers would like the
government to examine regulatory ac-
tions leading up to the financial crisis to
determine whether officials actively
participated in improper behavior. And,
they say, in cases like Mr. Dochow’s,
penalties should be levied on overseers
who acted improperly.

“The word conspired needs to be
used here,” said Edward J. Kane, a fi-
nance professor and regulatory expert
at Boston College who is familiar with
the case. “Dochow conspired with Indy-
Mac management to misrepresent this.
He was trying to fool certainly the
F.D.I.C. and the public, and anyone who
lost a dollar as a creditor to this institu-
tion was harmed by relying on some-
thing they had every right to rely on.”

Longtime defense lawyers say one
reason there have been so few prosecu-
tions related to the credit crisis is be-
cause financial executives often solicit-
ed advice from outside parties — like
accountants and lawyers — and experts
shelter them from some potential
charges because they can argue they re-
lied on the advice. Regulatory advice
may be a similar shelter against pros-
ecution.

A Comeback From Demotion
Mr. Dochow had had a long run as a

financial regulator when IndyMac ran
into trouble. He started out in 1972 as an
assistant national bank examiner with
the Comptroller of the Currency. He
rose through the ranks and in 1985, be-
came a senior regulator with the Fed-
eral Home Loan Bank of Seattle and lat-
er with the Federal Home Loan Bank
System’s Office of Regulatory Activities
in Washington. 

It was during his time in that office
that Mr. Dochow played a central role in
trying to stop a regulatory attempt to
rein in Lincoln Savings and Loan, an Ar-
izona institution run by Charles Keat-
ing, with $5.5 billion in assets. After reg-
ulators in San Francisco uncovered
fraudulent sales and other impropri-
eties at the institution, Mr. Dochow
worked in Washington to avoid the issu-
ance of a cease-and-desist order, the
normal course of action in such a case,
according to records handed over to
Congress. The savings and loan institu-
tion failed in 1989 at significant cost to
taxpayers, and Mr. Keating was con-
victed on multiple fraud charges, some

later overturned. Mr. Dochow was de-
moted, according to a half dozen reg-
ulators who had worked with him, but
remained a bank regulator.

Once again, he worked his way up in
the organization, which became the Of-
fice of Thrift Supervision. By Septem-
ber 2007, he had been promoted to head
the Western region, reporting directly
to the agency’s top officials in Washing-
ton.

In that position, Mr. Dochow oversaw
a host of institutions that had dived
headlong into risky mortgage lending.
Among them were Countrywide Bank,
IndyMac Bancorp and Washington Mu-
tual, three of the most aggressive lend-
ers — and largest flameouts — in the
crisis. 

Mr. Dochow was known within the
O.T.S. to be bank-friendly. One former
examiner said: “His approach was ne-
gotiating with the banks, as opposed to
regulating the banks, and viewing them
more as clients, as opposed to people or
entities that needed to comply.”

According to three former examiners
who worked with Mr. Dochow but who
requested anonymity because they
feared retaliation from regulatory col-
leagues, he would sometimes negotiate
between the banks and their lower-level
O.T.S. overseers, arguing that an insti-
tution should be allowed to keep one
component of its regulatory rating high
if another was dropping. That way, the
composite score representing a bank’s
financial standing, would change little,
if at all.

At other times, Mr. Dochow exhibited
a close relationship with a savings and
loan association when it was under in-
vestigation. In 2007, when the attorney
general of New York was investigating
Washington Mutual for its possible role
in appraisal fraud, Mr. Dochow called
Kerry K. Killinger, the institution’s chief
executive, to discuss the matter, ac-
cording to e-mail messages released by
a Senate subcommittee in the spring of
2010. Washington Mutual had hired a
law firm to do an internal investigation.
Mr. Dochow told Mr. Killinger that he
wanted to rely on Washington Mutual’s
investigation as much as possible as op-
posed to having O.T.S. officials do a
completely separate one.

Mr. Dochow told his superiors that he

planned to leverage the Washington
Mutual report but noted that “we need
to be able to defend that we have done
our own independent examination.”

Mr. Dochow retired in 2009, with his
full government pension, according to
the Treasury inspector general. Be-
cause of its woeful regulatory record
during the recent mania, O.T.S. was
abolished last summer. Of its remaining
employees, 95 were transferred to the
F.D.I.C., and 670 to the Comptroller’s of-
fice.

IndyMac’s Survival Struggle
The S.E.C. case against Mr. Perry,

IndyMac’s longtime chief executive,
and two former chief financial officer
centers on disclosures made from Feb-
ruary through mid-May of 2008. The dis-
closures related mostly to IndyMac’s
capital and liquidity. The bank collapsed
in July of that year and was taken over
by the F.D.I.C., which had to pay in-
sured depositors $10.7 billion.

By early May, it had become clear in-
side IndyMac that it could no longer be
considered “well capitalized” unless
money was shifted from its holding
company.

This meant that IndyMac could not
accept so-called brokered deposits,
large amounts of money from investors
looking for the highest possible rates of
return. Brokered deposits represented
just over a third of IndyMac’s deposits;
without them, it would have been out of
business. 

And so on May 9, Mr. Perry instruct-
ed his deputies to shift money into the
bank from the holding company and ac-
count for $18 million of it as if it had
been there on March 31.

Mr. Dochow as well as IndyMac’s au-
ditors, Ernst & Young, had signed off on
the move, according to the Treasury in-
spector general. And Mr. Perry high-
lighted the regulatory approval in a doc-
ument on his Web site.

”Mr. Dochow, with full knowledge of
the circumstances, communicated
O.T.S.’s approval,” Mr. Perry wrote.
“Mr. Dochow also directed Mr. Perry to
amend the bank’s thrift financial report
to reflect the $18 million receivable.”

D. Jean Veta, a partner at Covington
& Burling who represents Mr. Perry,

said in an e-mail message that Indy-
Mac’s financial statements followed ac-
counting rules and that Mr. Perry “was
a completely transparent leader who al-
ways favored more disclosure rather
than less.” But the O.T.S., the Comptrol-
ler’s office and the inspector general’s
office at the Treasury Department have
all said the backdating of the cash infu-
sion was improper.

Mr. Thorson, the Treasury inspector
general, said last week that Mr. Perry
and Ernst & Young could reasonably
say that they acted with permission of
the O.T.S. “I’m sure they said ‘O.K.,
that’s the guy who calls the shots; the
umpire has called the shots,’“ Mr. Thor-
son said.

Indeed, when asked about the Indy-
Mac accounting, a spokesman for Ernst
& Young said last week that it was “ap-
proved by the bank’s regulator, not
Ernst & Young.” And there has been no
enforcement action against the account-
ing firm.

Mr. Thorson said that his referral for
a case against Mr. Dochow was given to
Ranee Katzenstein, an assistant United
States attorney in Los Angeles, and that
Ms. Katzenstein told his office she did
not intend to pursue a prosecution.
When reached by phone, Ms. Katzen-
stein declined to say why. A spokesman
for her office said she could not discuss
the case. The spokesman said the in-
vestigation into Mr. Dochow’s actions
was still open, although he cautioned
that it might not yield a case.

Another backdated capital shift with
regulator approval took place in 2008 at
a savings and loan association in Flor-
ida, according to Mr. Thorson’s report.
In August of that year, O.T.S. officials di-
rected BankUnited to backdate capital
that it had moved within its holding
company. The report does not list their
names, but it does include their titles,
indicating that they were Timothy T.
Ward, the deputy director for exams;
Scott M. Polakoff, the agency’s senior
deputy director; and Jack Ryan, the
Southeast regional director.

In another instance in July 2008,
O.T.S. officials objected to a backdated
capital shift at Century Bank, also of
Florida, but did not require corrective
action.

Mr. Polakoff was placed on leave in
March 2009 pending a review of the cap-
ital backdating by the Treasury depart-
ment. He now works as executive man-
aging director at FinPro Inc., a financial
services consulting firm in Liberty Cor-
ner, N.J. Mr. Polakoff defended his ac-
tions last week, saying that with Bank
United, it was a “rather innocuous ac-
counting mistake.”

Mr. Ward is a senior official at the Of-
fice of the Comptroller of the Currency;
through a spokesman, he declined to
comment.

Mr. Ryan, who retired in 2009, said on
Tuesday that he had pointed out at the
time that the capital shift violated ac-
counting rules, though he says he now
regrets that he did not fight forcefully
for his position.

“I think the regulators have to abide
by the rules,” he said. “And, yeah, if
they tell them, ‘forget the rule, go ahead
and do it’ — they shouldn’t be doing
that.”

Mr. Dochow, interviewed only briefly

in front of his home outside Seattle, said
he could not talk, but added that “I’m
not sure there’s more to say.”

Regulators like Mr. Dochow, of
course, would have the chance to pub-
licly defend themselves if accusations
against them ever resulted in court
cases.

Regulators’ Protection
It would be difficult and unusual for

the Justice Department or the S.E.C. to
bring a case against a bank regulator,
longtime securities lawyers say. Reg-
ulators enjoy some immunity from alle-
gations of wrongdoing under the Securi-
ties Exchange Act, which says that you
cannot file a case against an officer of a
United States agency for violation of a
securities law if the officer was acting
within the scope of the job. For financial
regulators like Mr. Dochow, a conflict
comes into play when banks run into
trouble — on one hand, regulators try to
help banks maintain their stability. But,
on the other hand, securities laws re-
quire companies to be transparent in
their disclosures to public investors.

Jeffrey M. Kaplan, a lawyer at Kaplan
& Walker in Princeton, N.J., said: “In a
case of a regulator contributing to mis-
representations made to shareholders,
you could have individual criminal li-
ability. But those cases are pretty rare.”
More common are cases involving a
bribe or another element of corruption.

Congressional oversight could help
identify regulatory misconduct, but
such efforts have been less than fruitful.
Indeed, when Senate investigators tried
to get information about the capital
backdating that O.T.S. had allowed at
IndyMac and other institutions, officials
from the agency were not forthcoming,
said a former Senate aide who was not
allowed to speak publicly about the in-
vestigation.

Any financial crisis case that named a
regulator probably would turn into a
huge political battle, because it would
question many of the nontransparent
acts that bank regulators take while try-
ing to save banks, said Denise Voigt
Crawford, former commissioner of the
Texas securities board and now a law
professor at Texas Tech University. 

In any prosecution of bank regula-
tors, she said, “you’d have the Justice
Department in a fight with the policy
goals of the Department of Treasury.
Particularly in this environment, you
know the banking regulators would
fight it tooth and nail.”

Some longtime lawyers go further
and say the overall scarcity of cases re-
lated to the financial crisis might be in
part because regulators want to avoid
scrutiny of their own kind.

“It’s not just one 30-year-old wun-
derkind who was responsible for the fi-
nancial crisis,” said Dennis C. Vacco,
who was the New York State attorney
general in the 1990s and now is a lawyer
at Lippes Mathias Wexler & Friedman.
“Once you start pulling the string
through in these complex cases, you
might be surprised what you find at the
other end.” 

Mr. Vacco continued: “What’s at the
end of the string? The defense may be
that ‘at the highest echelons of the fi-
nancial institutions, we were in regular
contact with the government.’“

Finger-Pointing in the Financial Crisis Turns to Regulators
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Dennis C. Vacco, who was New York State’s attorney general in the
1990s, said regulators might want to avoid scrutiny of their own kind.
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The direction of a former federal regulator, Darrel W. Dochow, top left, was cited by Michael Perry, left, once IndyMac’s head, as justification for a
cash infusion now at issue in a lawsuit. The bank, which has its headquarters in Pasadena, above, failed in 2008, costing taxpayers billions of dollars.
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Isolde Raftery contributed reporting.

Sun-dong, a member of the small
opposition Korea Democratic La-
bor Party, told a crowd of sup-
porters on Tuesday night, ex-
plaining why he sprayed tear gas.
“So I detonated tear gas so that
they too shed tears, even if theirs
were fake tears.”

Thousands of activists
marched down an eight-lane
boulevard in Seoul late Tuesday,
calling the parliamentary vote
“violation of democracy.”

The government had urged
quick approval of the deal, first
signed in 2007 but not ratified by
either country, arguing that it
would help the economy grow. It
also said the deal would lessen
South Korea’s dependence on

trade with China and deepen its
alliance with the United States. 

The opposition argued that the
deal would benefit big export
companies, which dominate the
economy, while depriving farm-
ers and small merchants of their
livelihoods. Last month, the Unit-
ed States Congress passed the
free trade deal by a wide margin
despite concerns about its pos-
sible effect on American manu-
facturing, notably the car indus-
try. The deal was approved while
Mr. Lee was in Washington. 

“This was an inevitable action
we had to take, because we could
not make one step of progress in
our talks with the opposition,
which thought only about its par-

By CHOE SANG-HUN

SEOUL, South Korea — In
spite of a tear gas attack by an
opposition lawmaker, members
of President Lee Myung-bak’s
governing party rammed a free-
trade agreement between South
Korea and the United States
through Parliament on Tuesday.

The deal has expanded a politi-
cal divide between the govern-
ment and the opposition, and be-
tween big business and voters
unhappy about growing econom-
ic inequality. 

Lawmakers in the governing
Grand National Party surprised
the opposition by calling an unex-
pected plenary session. Opposi-
tion legislators rushed in but

were too late to prevent their ri-
vals from putting the bill to a
vote. 

In an effort to stop the vote,
one opposition lawmaker threw a
tear gas canister into the Na-
tional Assembly chamber. A scuf-
fle erupted, but members of the
governing party outnumbered
their foes and, while sneezing
and wiping tears, passed the deal
151 to 7. In the 299-seat National
Assembly, 170 members showed
up for the vote Tuesday, most of
them from the governing party.
The opposition members voted
against the bill or abstained. 

“The legislators were passing a
bill which will make ordinary
people shed bitter tears,” Kim

tisan interest,” Kim Ki-hyun, a
spokesman for the governing
party, said of the vote.

Farmers’ groups across South
Korea issued statements accus-
ing the government of “giving up
our economic sovereignty.” 

The Korea Chamber of Com-
merce and Industry said in a
statement welcoming the bill’s
approval that the deal would
“pave an economic highway” to
the United States and make
South Korea a trading hub for
Asia, Europe and North America. 

South Korea, a major exporter
of industrial goods, has aggres-
sively sought free trade deals and
has them with Chile, India, the
Association of Southeast Asian

Nations and the European Union
and others. South Korea says it
hopes the deal with the United
States will take effect Jan. 1. Gov-
ernment economists contend that
the deal could increase trade be-
tween South Korea and the Unit-
ed States, $90 billion last year, by
as much as a quarter. 

The United States Internation-
al Trade Commission estimates
that the deal will lift American
exports to South Korea by as
much as $10.9 billion in its first
year of full effect. The accord re-
moves tariffs on almost two-
thirds of American farm exports
and phases out duties on more
than 95 percent of industrial
goods over five years. 

As Surprised Opponents Protest, South Korea Pushes U.S. Trade Pact Through Parliament
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inspector general of the Treasury De-
partment, which oversees some bank
regulators. It does not appear that Mr.
Perry’s argument persuaded the com-
mission to back off. The S.E.C., as is its
custom, did not elaborate.

A representative for Mr. Perry said
he did not care to discuss the case fur-
ther, but his lawyer described the law-
suit in an e-mail as “exceedingly weak,
unfair and meritless.” Mr. Dochow, who
retired as a regulator in 2009 at age 59,
said: “There’s a lot more than what’s
been written, but I can’t talk. I could go
to jail.”

The IndyMac collapse, with its multi-
billion-dollar cost to the Federal Deposit
Insurance Corporation fund, highlights
the role played by federal overseers of
financial companies in the years leading
up to the crisis. It also raises questions
about whether government officials
should be held accountable for dubious
conduct related to the failure of an insti-
tution and whether the government has
avoided pursuing some cases because
of the roles regulators have played. For
years, some bank overseers have main-
tained cozy ties with the institutions
they monitor, treating bankers like cli-
ents because of the fees that banks pay
to be regulated.

The Justice Department could not
cite any regulator that it had named in a
prosecution related to the crisis. How-
ever, Mr. Dochow’s conduct was re-
ferred to Justice for possible criminal
charges in 2009, according to Eric Thor-
son, the inspector general of the Treas-
ury Department. Mr. Thorson said Mr.
Dochow’s action “was clearly improper
and wrong.” A spokeswoman for the
Justice Department in Washington de-
clined to comment on the case and on
whether the department investigated
regulators for possible wrongdoing.

IndyMac is not the only institution
whose questionable accounting was ap-
proved by regulators in recent years,
though it is by far the largest of several
highlighted by the Treasury inspector
general. 

Even if regulators are involved in
wrongdoing, they have some immunity.
Internal disciplinary measures are rare-
ly taken against regulators who per-
form badly in their jobs, say govern-
ment officials. 

Some regulatory shortcomings may
be chalked up to innocent mistakes and
failures to spot problems. Still, some
economists and lawyers would like the
government to examine regulatory ac-
tions leading up to the financial crisis to
determine whether officials actively
participated in improper behavior. And,
they say, in cases like Mr. Dochow’s,
penalties should be levied on overseers
who acted improperly.

“The word conspired needs to be
used here,” said Edward J. Kane, a fi-
nance professor and regulatory expert
at Boston College who is familiar with
the case. “Dochow conspired with Indy-
Mac management to misrepresent this.
He was trying to fool certainly the
F.D.I.C. and the public, and anyone who
lost a dollar as a creditor to this institu-
tion was harmed by relying on some-
thing they had every right to rely on.”

Longtime defense lawyers say one
reason there have been so few prosecu-
tions related to the credit crisis is be-
cause financial executives often solicit-
ed advice from outside parties — like
accountants and lawyers — and experts
shelter them from some potential
charges because they can argue they re-
lied on the advice. Regulatory advice
may be a similar shelter against pros-
ecution.

A Comeback From Demotion
Mr. Dochow had had a long run as a

financial regulator when IndyMac ran
into trouble. He started out in 1972 as an
assistant national bank examiner with
the Comptroller of the Currency. He
rose through the ranks and in 1985, be-
came a senior regulator with the Fed-
eral Home Loan Bank of Seattle and lat-
er with the Federal Home Loan Bank
System’s Office of Regulatory Activities
in Washington. 

It was during his time in that office
that Mr. Dochow played a central role in
trying to stop a regulatory attempt to
rein in Lincoln Savings and Loan, an Ar-
izona institution run by Charles Keat-
ing, with $5.5 billion in assets. After reg-
ulators in San Francisco uncovered
fraudulent sales and other impropri-
eties at the institution, Mr. Dochow
worked in Washington to avoid the issu-
ance of a cease-and-desist order, the
normal course of action in such a case,
according to records handed over to
Congress. The savings and loan institu-
tion failed in 1989 at significant cost to
taxpayers, and Mr. Keating was con-
victed on multiple fraud charges, some

later overturned. Mr. Dochow was de-
moted, according to a half dozen reg-
ulators who had worked with him, but
remained a bank regulator.

Once again, he worked his way up in
the organization, which became the Of-
fice of Thrift Supervision. By Septem-
ber 2007, he had been promoted to head
the Western region, reporting directly
to the agency’s top officials in Washing-
ton.

In that position, Mr. Dochow oversaw
a host of institutions that had dived
headlong into risky mortgage lending.
Among them were Countrywide Bank,
IndyMac Bancorp and Washington Mu-
tual, three of the most aggressive lend-
ers — and largest flameouts — in the
crisis. 

Mr. Dochow was known within the
O.T.S. to be bank-friendly. One former
examiner said: “His approach was ne-
gotiating with the banks, as opposed to
regulating the banks, and viewing them
more as clients, as opposed to people or
entities that needed to comply.”

According to three former examiners
who worked with Mr. Dochow but who
requested anonymity because they
feared retaliation from regulatory col-
leagues, he would sometimes negotiate
between the banks and their lower-level
O.T.S. overseers, arguing that an insti-
tution should be allowed to keep one
component of its regulatory rating high
if another was dropping. That way, the
composite score representing a bank’s
financial standing, would change little,
if at all.

At other times, Mr. Dochow exhibited
a close relationship with a savings and
loan association when it was under in-
vestigation. In 2007, when the attorney
general of New York was investigating
Washington Mutual for its possible role
in appraisal fraud, Mr. Dochow called
Kerry K. Killinger, the institution’s chief
executive, to discuss the matter, ac-
cording to e-mail messages released by
a Senate subcommittee in the spring of
2010. Washington Mutual had hired a
law firm to do an internal investigation.
Mr. Dochow told Mr. Killinger that he
wanted to rely on Washington Mutual’s
investigation as much as possible as op-
posed to having O.T.S. officials do a
completely separate one.

Mr. Dochow told his superiors that he

planned to leverage the Washington
Mutual report but noted that “we need
to be able to defend that we have done
our own independent examination.”

Mr. Dochow retired in 2009, with his
full government pension, according to
the Treasury inspector general. Be-
cause of its woeful regulatory record
during the recent mania, O.T.S. was
abolished last summer. Of its remaining
employees, 95 were transferred to the
F.D.I.C., and 670 to the Comptroller’s of-
fice.

IndyMac’s Survival Struggle
The S.E.C. case against Mr. Perry,

IndyMac’s longtime chief executive,
and two former chief financial officer
centers on disclosures made from Feb-
ruary through mid-May of 2008. The dis-
closures related mostly to IndyMac’s
capital and liquidity. The bank collapsed
in July of that year and was taken over
by the F.D.I.C., which had to pay in-
sured depositors $10.7 billion.

By early May, it had become clear in-
side IndyMac that it could no longer be
considered “well capitalized” unless
money was shifted from its holding
company.

This meant that IndyMac could not
accept so-called brokered deposits,
large amounts of money from investors
looking for the highest possible rates of
return. Brokered deposits represented
just over a third of IndyMac’s deposits;
without them, it would have been out of
business. 

And so on May 9, Mr. Perry instruct-
ed his deputies to shift money into the
bank from the holding company and ac-
count for $18 million of it as if it had
been there on March 31.

Mr. Dochow as well as IndyMac’s au-
ditors, Ernst & Young, had signed off on
the move, according to the Treasury in-
spector general. And Mr. Perry high-
lighted the regulatory approval in a doc-
ument on his Web site.

”Mr. Dochow, with full knowledge of
the circumstances, communicated
O.T.S.’s approval,” Mr. Perry wrote.
“Mr. Dochow also directed Mr. Perry to
amend the bank’s thrift financial report
to reflect the $18 million receivable.”

D. Jean Veta, a partner at Covington
& Burling who represents Mr. Perry,

said in an e-mail message that Indy-
Mac’s financial statements followed ac-
counting rules and that Mr. Perry “was
a completely transparent leader who al-
ways favored more disclosure rather
than less.” But the O.T.S., the Comptrol-
ler’s office and the inspector general’s
office at the Treasury Department have
all said the backdating of the cash infu-
sion was improper.

Mr. Thorson, the Treasury inspector
general, said last week that Mr. Perry
and Ernst & Young could reasonably
say that they acted with permission of
the O.T.S. “I’m sure they said ‘O.K.,
that’s the guy who calls the shots; the
umpire has called the shots,’“ Mr. Thor-
son said.

Indeed, when asked about the Indy-
Mac accounting, a spokesman for Ernst
& Young said last week that it was “ap-
proved by the bank’s regulator, not
Ernst & Young.” And there has been no
enforcement action against the account-
ing firm.

Mr. Thorson said that his referral for
a case against Mr. Dochow was given to
Ranee Katzenstein, an assistant United
States attorney in Los Angeles, and that
Ms. Katzenstein told his office she did
not intend to pursue a prosecution.
When reached by phone, Ms. Katzen-
stein declined to say why. A spokesman
for her office said she could not discuss
the case. The spokesman said the in-
vestigation into Mr. Dochow’s actions
was still open, although he cautioned
that it might not yield a case.

Another backdated capital shift with
regulator approval took place in 2008 at
a savings and loan association in Flor-
ida, according to Mr. Thorson’s report.
In August of that year, O.T.S. officials di-
rected BankUnited to backdate capital
that it had moved within its holding
company. The report does not list their
names, but it does include their titles,
indicating that they were Timothy T.
Ward, the deputy director for exams;
Scott M. Polakoff, the agency’s senior
deputy director; and Jack Ryan, the
Southeast regional director.

In another instance in July 2008,
O.T.S. officials objected to a backdated
capital shift at Century Bank, also of
Florida, but did not require corrective
action.

Mr. Polakoff was placed on leave in
March 2009 pending a review of the cap-
ital backdating by the Treasury depart-
ment. He now works as executive man-
aging director at FinPro Inc., a financial
services consulting firm in Liberty Cor-
ner, N.J. Mr. Polakoff defended his ac-
tions last week, saying that with Bank
United, it was a “rather innocuous ac-
counting mistake.”

Mr. Ward is a senior official at the Of-
fice of the Comptroller of the Currency;
through a spokesman, he declined to
comment.

Mr. Ryan, who retired in 2009, said on
Tuesday that he had pointed out at the
time that the capital shift violated ac-
counting rules, though he says he now
regrets that he did not fight forcefully
for his position.

“I think the regulators have to abide
by the rules,” he said. “And, yeah, if
they tell them, ‘forget the rule, go ahead
and do it’ — they shouldn’t be doing
that.”

Mr. Dochow, interviewed only briefly

in front of his home outside Seattle, said
he could not talk, but added that “I’m
not sure there’s more to say.”

Regulators like Mr. Dochow, of
course, would have the chance to pub-
licly defend themselves if accusations
against them ever resulted in court
cases.

Regulators’ Protection
It would be difficult and unusual for

the Justice Department or the S.E.C. to
bring a case against a bank regulator,
longtime securities lawyers say. Reg-
ulators enjoy some immunity from alle-
gations of wrongdoing under the Securi-
ties Exchange Act, which says that you
cannot file a case against an officer of a
United States agency for violation of a
securities law if the officer was acting
within the scope of the job. For financial
regulators like Mr. Dochow, a conflict
comes into play when banks run into
trouble — on one hand, regulators try to
help banks maintain their stability. But,
on the other hand, securities laws re-
quire companies to be transparent in
their disclosures to public investors.

Jeffrey M. Kaplan, a lawyer at Kaplan
& Walker in Princeton, N.J., said: “In a
case of a regulator contributing to mis-
representations made to shareholders,
you could have individual criminal li-
ability. But those cases are pretty rare.”
More common are cases involving a
bribe or another element of corruption.

Congressional oversight could help
identify regulatory misconduct, but
such efforts have been less than fruitful.
Indeed, when Senate investigators tried
to get information about the capital
backdating that O.T.S. had allowed at
IndyMac and other institutions, officials
from the agency were not forthcoming,
said a former Senate aide who was not
allowed to speak publicly about the in-
vestigation.

Any financial crisis case that named a
regulator probably would turn into a
huge political battle, because it would
question many of the nontransparent
acts that bank regulators take while try-
ing to save banks, said Denise Voigt
Crawford, former commissioner of the
Texas securities board and now a law
professor at Texas Tech University. 

In any prosecution of bank regula-
tors, she said, “you’d have the Justice
Department in a fight with the policy
goals of the Department of Treasury.
Particularly in this environment, you
know the banking regulators would
fight it tooth and nail.”

Some longtime lawyers go further
and say the overall scarcity of cases re-
lated to the financial crisis might be in
part because regulators want to avoid
scrutiny of their own kind.

“It’s not just one 30-year-old wun-
derkind who was responsible for the fi-
nancial crisis,” said Dennis C. Vacco,
who was the New York State attorney
general in the 1990s and now is a lawyer
at Lippes Mathias Wexler & Friedman.
“Once you start pulling the string
through in these complex cases, you
might be surprised what you find at the
other end.” 

Mr. Vacco continued: “What’s at the
end of the string? The defense may be
that ‘at the highest echelons of the fi-
nancial institutions, we were in regular
contact with the government.’“

Finger-Pointing in the Financial Crisis Turns to Regulators
From Page A1
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Dennis C. Vacco, who was New York State’s attorney general in the
1990s, said regulators might want to avoid scrutiny of their own kind.
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The direction of a former federal regulator, Darrel W. Dochow, top left, was cited by Michael Perry, left, once IndyMac’s head, as justification for a
cash infusion now at issue in a lawsuit. The bank, which has its headquarters in Pasadena, above, failed in 2008, costing taxpayers billions of dollars.

OFFICE OF THRIFT SUPERVISION

Isolde Raftery contributed reporting.

Sun-dong, a member of the small
opposition Korea Democratic La-
bor Party, told a crowd of sup-
porters on Tuesday night, ex-
plaining why he sprayed tear gas.
“So I detonated tear gas so that
they too shed tears, even if theirs
were fake tears.”

Thousands of activists
marched down an eight-lane
boulevard in Seoul late Tuesday,
calling the parliamentary vote
“violation of democracy.”

The government had urged
quick approval of the deal, first
signed in 2007 but not ratified by
either country, arguing that it
would help the economy grow. It
also said the deal would lessen
South Korea’s dependence on

trade with China and deepen its
alliance with the United States. 

The opposition argued that the
deal would benefit big export
companies, which dominate the
economy, while depriving farm-
ers and small merchants of their
livelihoods. Last month, the Unit-
ed States Congress passed the
free trade deal by a wide margin
despite concerns about its pos-
sible effect on American manu-
facturing, notably the car indus-
try. The deal was approved while
Mr. Lee was in Washington. 

“This was an inevitable action
we had to take, because we could
not make one step of progress in
our talks with the opposition,
which thought only about its par-

By CHOE SANG-HUN

SEOUL, South Korea — In
spite of a tear gas attack by an
opposition lawmaker, members
of President Lee Myung-bak’s
governing party rammed a free-
trade agreement between South
Korea and the United States
through Parliament on Tuesday.

The deal has expanded a politi-
cal divide between the govern-
ment and the opposition, and be-
tween big business and voters
unhappy about growing econom-
ic inequality. 

Lawmakers in the governing
Grand National Party surprised
the opposition by calling an unex-
pected plenary session. Opposi-
tion legislators rushed in but

were too late to prevent their ri-
vals from putting the bill to a
vote. 

In an effort to stop the vote,
one opposition lawmaker threw a
tear gas canister into the Na-
tional Assembly chamber. A scuf-
fle erupted, but members of the
governing party outnumbered
their foes and, while sneezing
and wiping tears, passed the deal
151 to 7. In the 299-seat National
Assembly, 170 members showed
up for the vote Tuesday, most of
them from the governing party.
The opposition members voted
against the bill or abstained. 

“The legislators were passing a
bill which will make ordinary
people shed bitter tears,” Kim

tisan interest,” Kim Ki-hyun, a
spokesman for the governing
party, said of the vote.

Farmers’ groups across South
Korea issued statements accus-
ing the government of “giving up
our economic sovereignty.” 

The Korea Chamber of Com-
merce and Industry said in a
statement welcoming the bill’s
approval that the deal would
“pave an economic highway” to
the United States and make
South Korea a trading hub for
Asia, Europe and North America. 

South Korea, a major exporter
of industrial goods, has aggres-
sively sought free trade deals and
has them with Chile, India, the
Association of Southeast Asian

Nations and the European Union
and others. South Korea says it
hopes the deal with the United
States will take effect Jan. 1. Gov-
ernment economists contend that
the deal could increase trade be-
tween South Korea and the Unit-
ed States, $90 billion last year, by
as much as a quarter. 

The United States Internation-
al Trade Commission estimates
that the deal will lift American
exports to South Korea by as
much as $10.9 billion in its first
year of full effect. The accord re-
moves tariffs on almost two-
thirds of American farm exports
and phases out duties on more
than 95 percent of industrial
goods over five years. 

As Surprised Opponents Protest, South Korea Pushes U.S. Trade Pact Through Parliament
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inspector general of the Treasury De-
partment, which oversees some bank
regulators. It does not appear that Mr.
Perry’s argument persuaded the com-
mission to back off. The S.E.C., as is its
custom, did not elaborate.

A representative for Mr. Perry said
he did not care to discuss the case fur-
ther, but his lawyer described the law-
suit in an e-mail as “exceedingly weak,
unfair and meritless.” Mr. Dochow, who
retired as a regulator in 2009 at age 59,
said: “There’s a lot more than what’s
been written, but I can’t talk. I could go
to jail.”

The IndyMac collapse, with its multi-
billion-dollar cost to the Federal Deposit
Insurance Corporation fund, highlights
the role played by federal overseers of
financial companies in the years leading
up to the crisis. It also raises questions
about whether government officials
should be held accountable for dubious
conduct related to the failure of an insti-
tution and whether the government has
avoided pursuing some cases because
of the roles regulators have played. For
years, some bank overseers have main-
tained cozy ties with the institutions
they monitor, treating bankers like cli-
ents because of the fees that banks pay
to be regulated.

The Justice Department could not
cite any regulator that it had named in a
prosecution related to the crisis. How-
ever, Mr. Dochow’s conduct was re-
ferred to Justice for possible criminal
charges in 2009, according to Eric Thor-
son, the inspector general of the Treas-
ury Department. Mr. Thorson said Mr.
Dochow’s action “was clearly improper
and wrong.” A spokeswoman for the
Justice Department in Washington de-
clined to comment on the case and on
whether the department investigated
regulators for possible wrongdoing.

IndyMac is not the only institution
whose questionable accounting was ap-
proved by regulators in recent years,
though it is by far the largest of several
highlighted by the Treasury inspector
general. 

Even if regulators are involved in
wrongdoing, they have some immunity.
Internal disciplinary measures are rare-
ly taken against regulators who per-
form badly in their jobs, say govern-
ment officials. 

Some regulatory shortcomings may
be chalked up to innocent mistakes and
failures to spot problems. Still, some
economists and lawyers would like the
government to examine regulatory ac-
tions leading up to the financial crisis to
determine whether officials actively
participated in improper behavior. And,
they say, in cases like Mr. Dochow’s,
penalties should be levied on overseers
who acted improperly.

“The word conspired needs to be
used here,” said Edward J. Kane, a fi-
nance professor and regulatory expert
at Boston College who is familiar with
the case. “Dochow conspired with Indy-
Mac management to misrepresent this.
He was trying to fool certainly the
F.D.I.C. and the public, and anyone who
lost a dollar as a creditor to this institu-
tion was harmed by relying on some-
thing they had every right to rely on.”

Longtime defense lawyers say one
reason there have been so few prosecu-
tions related to the credit crisis is be-
cause financial executives often solicit-
ed advice from outside parties — like
accountants and lawyers — and experts
shelter them from some potential
charges because they can argue they re-
lied on the advice. Regulatory advice
may be a similar shelter against pros-
ecution.

A Comeback From Demotion
Mr. Dochow had had a long run as a

financial regulator when IndyMac ran
into trouble. He started out in 1972 as an
assistant national bank examiner with
the Comptroller of the Currency. He
rose through the ranks and in 1985, be-
came a senior regulator with the Fed-
eral Home Loan Bank of Seattle and lat-
er with the Federal Home Loan Bank
System’s Office of Regulatory Activities
in Washington. 

It was during his time in that office
that Mr. Dochow played a central role in
trying to stop a regulatory attempt to
rein in Lincoln Savings and Loan, an Ar-
izona institution run by Charles Keat-
ing, with $5.5 billion in assets. After reg-
ulators in San Francisco uncovered
fraudulent sales and other impropri-
eties at the institution, Mr. Dochow
worked in Washington to avoid the issu-
ance of a cease-and-desist order, the
normal course of action in such a case,
according to records handed over to
Congress. The savings and loan institu-
tion failed in 1989 at significant cost to
taxpayers, and Mr. Keating was con-
victed on multiple fraud charges, some

later overturned. Mr. Dochow was de-
moted, according to a half dozen reg-
ulators who had worked with him, but
remained a bank regulator.

Once again, he worked his way up in
the organization, which became the Of-
fice of Thrift Supervision. By Septem-
ber 2007, he had been promoted to head
the Western region, reporting directly
to the agency’s top officials in Washing-
ton.

In that position, Mr. Dochow oversaw
a host of institutions that had dived
headlong into risky mortgage lending.
Among them were Countrywide Bank,
IndyMac Bancorp and Washington Mu-
tual, three of the most aggressive lend-
ers — and largest flameouts — in the
crisis. 

Mr. Dochow was known within the
O.T.S. to be bank-friendly. One former
examiner said: “His approach was ne-
gotiating with the banks, as opposed to
regulating the banks, and viewing them
more as clients, as opposed to people or
entities that needed to comply.”

According to three former examiners
who worked with Mr. Dochow but who
requested anonymity because they
feared retaliation from regulatory col-
leagues, he would sometimes negotiate
between the banks and their lower-level
O.T.S. overseers, arguing that an insti-
tution should be allowed to keep one
component of its regulatory rating high
if another was dropping. That way, the
composite score representing a bank’s
financial standing, would change little,
if at all.

At other times, Mr. Dochow exhibited
a close relationship with a savings and
loan association when it was under in-
vestigation. In 2007, when the attorney
general of New York was investigating
Washington Mutual for its possible role
in appraisal fraud, Mr. Dochow called
Kerry K. Killinger, the institution’s chief
executive, to discuss the matter, ac-
cording to e-mail messages released by
a Senate subcommittee in the spring of
2010. Washington Mutual had hired a
law firm to do an internal investigation.
Mr. Dochow told Mr. Killinger that he
wanted to rely on Washington Mutual’s
investigation as much as possible as op-
posed to having O.T.S. officials do a
completely separate one.

Mr. Dochow told his superiors that he

planned to leverage the Washington
Mutual report but noted that “we need
to be able to defend that we have done
our own independent examination.”

Mr. Dochow retired in 2009, with his
full government pension, according to
the Treasury inspector general. Be-
cause of its woeful regulatory record
during the recent mania, O.T.S. was
abolished last summer. Of its remaining
employees, 95 were transferred to the
F.D.I.C., and 670 to the Comptroller’s of-
fice.

IndyMac’s Survival Struggle
The S.E.C. case against Mr. Perry,

IndyMac’s longtime chief executive,
and two former chief financial officer
centers on disclosures made from Feb-
ruary through mid-May of 2008. The dis-
closures related mostly to IndyMac’s
capital and liquidity. The bank collapsed
in July of that year and was taken over
by the F.D.I.C., which had to pay in-
sured depositors $10.7 billion.

By early May, it had become clear in-
side IndyMac that it could no longer be
considered “well capitalized” unless
money was shifted from its holding
company.

This meant that IndyMac could not
accept so-called brokered deposits,
large amounts of money from investors
looking for the highest possible rates of
return. Brokered deposits represented
just over a third of IndyMac’s deposits;
without them, it would have been out of
business. 

And so on May 9, Mr. Perry instruct-
ed his deputies to shift money into the
bank from the holding company and ac-
count for $18 million of it as if it had
been there on March 31.

Mr. Dochow as well as IndyMac’s au-
ditors, Ernst & Young, had signed off on
the move, according to the Treasury in-
spector general. And Mr. Perry high-
lighted the regulatory approval in a doc-
ument on his Web site.

”Mr. Dochow, with full knowledge of
the circumstances, communicated
O.T.S.’s approval,” Mr. Perry wrote.
“Mr. Dochow also directed Mr. Perry to
amend the bank’s thrift financial report
to reflect the $18 million receivable.”

D. Jean Veta, a partner at Covington
& Burling who represents Mr. Perry,

said in an e-mail message that Indy-
Mac’s financial statements followed ac-
counting rules and that Mr. Perry “was
a completely transparent leader who al-
ways favored more disclosure rather
than less.” But the O.T.S., the Comptrol-
ler’s office and the inspector general’s
office at the Treasury Department have
all said the backdating of the cash infu-
sion was improper.

Mr. Thorson, the Treasury inspector
general, said last week that Mr. Perry
and Ernst & Young could reasonably
say that they acted with permission of
the O.T.S. “I’m sure they said ‘O.K.,
that’s the guy who calls the shots; the
umpire has called the shots,’“ Mr. Thor-
son said.

Indeed, when asked about the Indy-
Mac accounting, a spokesman for Ernst
& Young said last week that it was “ap-
proved by the bank’s regulator, not
Ernst & Young.” And there has been no
enforcement action against the account-
ing firm.

Mr. Thorson said that his referral for
a case against Mr. Dochow was given to
Ranee Katzenstein, an assistant United
States attorney in Los Angeles, and that
Ms. Katzenstein told his office she did
not intend to pursue a prosecution.
When reached by phone, Ms. Katzen-
stein declined to say why. A spokesman
for her office said she could not discuss
the case. The spokesman said the in-
vestigation into Mr. Dochow’s actions
was still open, although he cautioned
that it might not yield a case.

Another backdated capital shift with
regulator approval took place in 2008 at
a savings and loan association in Flor-
ida, according to Mr. Thorson’s report.
In August of that year, O.T.S. officials di-
rected BankUnited to backdate capital
that it had moved within its holding
company. The report does not list their
names, but it does include their titles,
indicating that they were Timothy T.
Ward, the deputy director for exams;
Scott M. Polakoff, the agency’s senior
deputy director; and Jack Ryan, the
Southeast regional director.

In another instance in July 2008,
O.T.S. officials objected to a backdated
capital shift at Century Bank, also of
Florida, but did not require corrective
action.

Mr. Polakoff was placed on leave in
March 2009 pending a review of the cap-
ital backdating by the Treasury depart-
ment. He now works as executive man-
aging director at FinPro Inc., a financial
services consulting firm in Liberty Cor-
ner, N.J. Mr. Polakoff defended his ac-
tions last week, saying that with Bank
United, it was a “rather innocuous ac-
counting mistake.”

Mr. Ward is a senior official at the Of-
fice of the Comptroller of the Currency;
through a spokesman, he declined to
comment.

Mr. Ryan, who retired in 2009, said on
Tuesday that he had pointed out at the
time that the capital shift violated ac-
counting rules, though he says he now
regrets that he did not fight forcefully
for his position.

“I think the regulators have to abide
by the rules,” he said. “And, yeah, if
they tell them, ‘forget the rule, go ahead
and do it’ — they shouldn’t be doing
that.”

Mr. Dochow, interviewed only briefly

in front of his home outside Seattle, said
he could not talk, but added that “I’m
not sure there’s more to say.”

Regulators like Mr. Dochow, of
course, would have the chance to pub-
licly defend themselves if accusations
against them ever resulted in court
cases.

Regulators’ Protection
It would be difficult and unusual for

the Justice Department or the S.E.C. to
bring a case against a bank regulator,
longtime securities lawyers say. Reg-
ulators enjoy some immunity from alle-
gations of wrongdoing under the Securi-
ties Exchange Act, which says that you
cannot file a case against an officer of a
United States agency for violation of a
securities law if the officer was acting
within the scope of the job. For financial
regulators like Mr. Dochow, a conflict
comes into play when banks run into
trouble — on one hand, regulators try to
help banks maintain their stability. But,
on the other hand, securities laws re-
quire companies to be transparent in
their disclosures to public investors.

Jeffrey M. Kaplan, a lawyer at Kaplan
& Walker in Princeton, N.J., said: “In a
case of a regulator contributing to mis-
representations made to shareholders,
you could have individual criminal li-
ability. But those cases are pretty rare.”
More common are cases involving a
bribe or another element of corruption.

Congressional oversight could help
identify regulatory misconduct, but
such efforts have been less than fruitful.
Indeed, when Senate investigators tried
to get information about the capital
backdating that O.T.S. had allowed at
IndyMac and other institutions, officials
from the agency were not forthcoming,
said a former Senate aide who was not
allowed to speak publicly about the in-
vestigation.

Any financial crisis case that named a
regulator probably would turn into a
huge political battle, because it would
question many of the nontransparent
acts that bank regulators take while try-
ing to save banks, said Denise Voigt
Crawford, former commissioner of the
Texas securities board and now a law
professor at Texas Tech University. 

In any prosecution of bank regula-
tors, she said, “you’d have the Justice
Department in a fight with the policy
goals of the Department of Treasury.
Particularly in this environment, you
know the banking regulators would
fight it tooth and nail.”

Some longtime lawyers go further
and say the overall scarcity of cases re-
lated to the financial crisis might be in
part because regulators want to avoid
scrutiny of their own kind.

“It’s not just one 30-year-old wun-
derkind who was responsible for the fi-
nancial crisis,” said Dennis C. Vacco,
who was the New York State attorney
general in the 1990s and now is a lawyer
at Lippes Mathias Wexler & Friedman.
“Once you start pulling the string
through in these complex cases, you
might be surprised what you find at the
other end.” 

Mr. Vacco continued: “What’s at the
end of the string? The defense may be
that ‘at the highest echelons of the fi-
nancial institutions, we were in regular
contact with the government.’“

Finger-Pointing in the Financial Crisis Turns to Regulators
From Page A1
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Dennis C. Vacco, who was New York State’s attorney general in the
1990s, said regulators might want to avoid scrutiny of their own kind.
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The direction of a former federal regulator, Darrel W. Dochow, top left, was cited by Michael Perry, left, once IndyMac’s head, as justification for a
cash infusion now at issue in a lawsuit. The bank, which has its headquarters in Pasadena, above, failed in 2008, costing taxpayers billions of dollars.
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Isolde Raftery contributed reporting.

Sun-dong, a member of the small
opposition Korea Democratic La-
bor Party, told a crowd of sup-
porters on Tuesday night, ex-
plaining why he sprayed tear gas.
“So I detonated tear gas so that
they too shed tears, even if theirs
were fake tears.”

Thousands of activists
marched down an eight-lane
boulevard in Seoul late Tuesday,
calling the parliamentary vote
“violation of democracy.”

The government had urged
quick approval of the deal, first
signed in 2007 but not ratified by
either country, arguing that it
would help the economy grow. It
also said the deal would lessen
South Korea’s dependence on

trade with China and deepen its
alliance with the United States. 

The opposition argued that the
deal would benefit big export
companies, which dominate the
economy, while depriving farm-
ers and small merchants of their
livelihoods. Last month, the Unit-
ed States Congress passed the
free trade deal by a wide margin
despite concerns about its pos-
sible effect on American manu-
facturing, notably the car indus-
try. The deal was approved while
Mr. Lee was in Washington. 

“This was an inevitable action
we had to take, because we could
not make one step of progress in
our talks with the opposition,
which thought only about its par-

By CHOE SANG-HUN

SEOUL, South Korea — In
spite of a tear gas attack by an
opposition lawmaker, members
of President Lee Myung-bak’s
governing party rammed a free-
trade agreement between South
Korea and the United States
through Parliament on Tuesday.

The deal has expanded a politi-
cal divide between the govern-
ment and the opposition, and be-
tween big business and voters
unhappy about growing econom-
ic inequality. 

Lawmakers in the governing
Grand National Party surprised
the opposition by calling an unex-
pected plenary session. Opposi-
tion legislators rushed in but

were too late to prevent their ri-
vals from putting the bill to a
vote. 

In an effort to stop the vote,
one opposition lawmaker threw a
tear gas canister into the Na-
tional Assembly chamber. A scuf-
fle erupted, but members of the
governing party outnumbered
their foes and, while sneezing
and wiping tears, passed the deal
151 to 7. In the 299-seat National
Assembly, 170 members showed
up for the vote Tuesday, most of
them from the governing party.
The opposition members voted
against the bill or abstained. 

“The legislators were passing a
bill which will make ordinary
people shed bitter tears,” Kim

tisan interest,” Kim Ki-hyun, a
spokesman for the governing
party, said of the vote.

Farmers’ groups across South
Korea issued statements accus-
ing the government of “giving up
our economic sovereignty.” 

The Korea Chamber of Com-
merce and Industry said in a
statement welcoming the bill’s
approval that the deal would
“pave an economic highway” to
the United States and make
South Korea a trading hub for
Asia, Europe and North America. 

South Korea, a major exporter
of industrial goods, has aggres-
sively sought free trade deals and
has them with Chile, India, the
Association of Southeast Asian

Nations and the European Union
and others. South Korea says it
hopes the deal with the United
States will take effect Jan. 1. Gov-
ernment economists contend that
the deal could increase trade be-
tween South Korea and the Unit-
ed States, $90 billion last year, by
as much as a quarter. 

The United States Internation-
al Trade Commission estimates
that the deal will lift American
exports to South Korea by as
much as $10.9 billion in its first
year of full effect. The accord re-
moves tariffs on almost two-
thirds of American farm exports
and phases out duties on more
than 95 percent of industrial
goods over five years. 

As Surprised Opponents Protest, South Korea Pushes U.S. Trade Pact Through Parliament
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inspector general of the Treasury De-
partment, which oversees some bank
regulators. It does not appear that Mr.
Perry’s argument persuaded the com-
mission to back off. The S.E.C., as is its
custom, did not elaborate.

A representative for Mr. Perry said
he did not care to discuss the case fur-
ther, but his lawyer described the law-
suit in an e-mail as “exceedingly weak,
unfair and meritless.” Mr. Dochow, who
retired as a regulator in 2009 at age 59,
said: “There’s a lot more than what’s
been written, but I can’t talk. I could go
to jail.”

The IndyMac collapse, with its multi-
billion-dollar cost to the Federal Deposit
Insurance Corporation fund, highlights
the role played by federal overseers of
financial companies in the years leading
up to the crisis. It also raises questions
about whether government officials
should be held accountable for dubious
conduct related to the failure of an insti-
tution and whether the government has
avoided pursuing some cases because
of the roles regulators have played. For
years, some bank overseers have main-
tained cozy ties with the institutions
they monitor, treating bankers like cli-
ents because of the fees that banks pay
to be regulated.

The Justice Department could not
cite any regulator that it had named in a
prosecution related to the crisis. How-
ever, Mr. Dochow’s conduct was re-
ferred to Justice for possible criminal
charges in 2009, according to Eric Thor-
son, the inspector general of the Treas-
ury Department. Mr. Thorson said Mr.
Dochow’s action “was clearly improper
and wrong.” A spokeswoman for the
Justice Department in Washington de-
clined to comment on the case and on
whether the department investigated
regulators for possible wrongdoing.

IndyMac is not the only institution
whose questionable accounting was ap-
proved by regulators in recent years,
though it is by far the largest of several
highlighted by the Treasury inspector
general. 

Even if regulators are involved in
wrongdoing, they have some immunity.
Internal disciplinary measures are rare-
ly taken against regulators who per-
form badly in their jobs, say govern-
ment officials. 

Some regulatory shortcomings may
be chalked up to innocent mistakes and
failures to spot problems. Still, some
economists and lawyers would like the
government to examine regulatory ac-
tions leading up to the financial crisis to
determine whether officials actively
participated in improper behavior. And,
they say, in cases like Mr. Dochow’s,
penalties should be levied on overseers
who acted improperly.

“The word conspired needs to be
used here,” said Edward J. Kane, a fi-
nance professor and regulatory expert
at Boston College who is familiar with
the case. “Dochow conspired with Indy-
Mac management to misrepresent this.
He was trying to fool certainly the
F.D.I.C. and the public, and anyone who
lost a dollar as a creditor to this institu-
tion was harmed by relying on some-
thing they had every right to rely on.”

Longtime defense lawyers say one
reason there have been so few prosecu-
tions related to the credit crisis is be-
cause financial executives often solicit-
ed advice from outside parties — like
accountants and lawyers — and experts
shelter them from some potential
charges because they can argue they re-
lied on the advice. Regulatory advice
may be a similar shelter against pros-
ecution.

A Comeback From Demotion
Mr. Dochow had had a long run as a

financial regulator when IndyMac ran
into trouble. He started out in 1972 as an
assistant national bank examiner with
the Comptroller of the Currency. He
rose through the ranks and in 1985, be-
came a senior regulator with the Fed-
eral Home Loan Bank of Seattle and lat-
er with the Federal Home Loan Bank
System’s Office of Regulatory Activities
in Washington. 

It was during his time in that office
that Mr. Dochow played a central role in
trying to stop a regulatory attempt to
rein in Lincoln Savings and Loan, an Ar-
izona institution run by Charles Keat-
ing, with $5.5 billion in assets. After reg-
ulators in San Francisco uncovered
fraudulent sales and other impropri-
eties at the institution, Mr. Dochow
worked in Washington to avoid the issu-
ance of a cease-and-desist order, the
normal course of action in such a case,
according to records handed over to
Congress. The savings and loan institu-
tion failed in 1989 at significant cost to
taxpayers, and Mr. Keating was con-
victed on multiple fraud charges, some

later overturned. Mr. Dochow was de-
moted, according to a half dozen reg-
ulators who had worked with him, but
remained a bank regulator.

Once again, he worked his way up in
the organization, which became the Of-
fice of Thrift Supervision. By Septem-
ber 2007, he had been promoted to head
the Western region, reporting directly
to the agency’s top officials in Washing-
ton.

In that position, Mr. Dochow oversaw
a host of institutions that had dived
headlong into risky mortgage lending.
Among them were Countrywide Bank,
IndyMac Bancorp and Washington Mu-
tual, three of the most aggressive lend-
ers — and largest flameouts — in the
crisis. 

Mr. Dochow was known within the
O.T.S. to be bank-friendly. One former
examiner said: “His approach was ne-
gotiating with the banks, as opposed to
regulating the banks, and viewing them
more as clients, as opposed to people or
entities that needed to comply.”

According to three former examiners
who worked with Mr. Dochow but who
requested anonymity because they
feared retaliation from regulatory col-
leagues, he would sometimes negotiate
between the banks and their lower-level
O.T.S. overseers, arguing that an insti-
tution should be allowed to keep one
component of its regulatory rating high
if another was dropping. That way, the
composite score representing a bank’s
financial standing, would change little,
if at all.

At other times, Mr. Dochow exhibited
a close relationship with a savings and
loan association when it was under in-
vestigation. In 2007, when the attorney
general of New York was investigating
Washington Mutual for its possible role
in appraisal fraud, Mr. Dochow called
Kerry K. Killinger, the institution’s chief
executive, to discuss the matter, ac-
cording to e-mail messages released by
a Senate subcommittee in the spring of
2010. Washington Mutual had hired a
law firm to do an internal investigation.
Mr. Dochow told Mr. Killinger that he
wanted to rely on Washington Mutual’s
investigation as much as possible as op-
posed to having O.T.S. officials do a
completely separate one.

Mr. Dochow told his superiors that he

planned to leverage the Washington
Mutual report but noted that “we need
to be able to defend that we have done
our own independent examination.”

Mr. Dochow retired in 2009, with his
full government pension, according to
the Treasury inspector general. Be-
cause of its woeful regulatory record
during the recent mania, O.T.S. was
abolished last summer. Of its remaining
employees, 95 were transferred to the
F.D.I.C., and 670 to the Comptroller’s of-
fice.

IndyMac’s Survival Struggle
The S.E.C. case against Mr. Perry,

IndyMac’s longtime chief executive,
and two former chief financial officer
centers on disclosures made from Feb-
ruary through mid-May of 2008. The dis-
closures related mostly to IndyMac’s
capital and liquidity. The bank collapsed
in July of that year and was taken over
by the F.D.I.C., which had to pay in-
sured depositors $10.7 billion.

By early May, it had become clear in-
side IndyMac that it could no longer be
considered “well capitalized” unless
money was shifted from its holding
company.

This meant that IndyMac could not
accept so-called brokered deposits,
large amounts of money from investors
looking for the highest possible rates of
return. Brokered deposits represented
just over a third of IndyMac’s deposits;
without them, it would have been out of
business. 

And so on May 9, Mr. Perry instruct-
ed his deputies to shift money into the
bank from the holding company and ac-
count for $18 million of it as if it had
been there on March 31.

Mr. Dochow as well as IndyMac’s au-
ditors, Ernst & Young, had signed off on
the move, according to the Treasury in-
spector general. And Mr. Perry high-
lighted the regulatory approval in a doc-
ument on his Web site.

”Mr. Dochow, with full knowledge of
the circumstances, communicated
O.T.S.’s approval,” Mr. Perry wrote.
“Mr. Dochow also directed Mr. Perry to
amend the bank’s thrift financial report
to reflect the $18 million receivable.”

D. Jean Veta, a partner at Covington
& Burling who represents Mr. Perry,

said in an e-mail message that Indy-
Mac’s financial statements followed ac-
counting rules and that Mr. Perry “was
a completely transparent leader who al-
ways favored more disclosure rather
than less.” But the O.T.S., the Comptrol-
ler’s office and the inspector general’s
office at the Treasury Department have
all said the backdating of the cash infu-
sion was improper.

Mr. Thorson, the Treasury inspector
general, said last week that Mr. Perry
and Ernst & Young could reasonably
say that they acted with permission of
the O.T.S. “I’m sure they said ‘O.K.,
that’s the guy who calls the shots; the
umpire has called the shots,’“ Mr. Thor-
son said.

Indeed, when asked about the Indy-
Mac accounting, a spokesman for Ernst
& Young said last week that it was “ap-
proved by the bank’s regulator, not
Ernst & Young.” And there has been no
enforcement action against the account-
ing firm.

Mr. Thorson said that his referral for
a case against Mr. Dochow was given to
Ranee Katzenstein, an assistant United
States attorney in Los Angeles, and that
Ms. Katzenstein told his office she did
not intend to pursue a prosecution.
When reached by phone, Ms. Katzen-
stein declined to say why. A spokesman
for her office said she could not discuss
the case. The spokesman said the in-
vestigation into Mr. Dochow’s actions
was still open, although he cautioned
that it might not yield a case.

Another backdated capital shift with
regulator approval took place in 2008 at
a savings and loan association in Flor-
ida, according to Mr. Thorson’s report.
In August of that year, O.T.S. officials di-
rected BankUnited to backdate capital
that it had moved within its holding
company. The report does not list their
names, but it does include their titles,
indicating that they were Timothy T.
Ward, the deputy director for exams;
Scott M. Polakoff, the agency’s senior
deputy director; and Jack Ryan, the
Southeast regional director.

In another instance in July 2008,
O.T.S. officials objected to a backdated
capital shift at Century Bank, also of
Florida, but did not require corrective
action.

Mr. Polakoff was placed on leave in
March 2009 pending a review of the cap-
ital backdating by the Treasury depart-
ment. He now works as executive man-
aging director at FinPro Inc., a financial
services consulting firm in Liberty Cor-
ner, N.J. Mr. Polakoff defended his ac-
tions last week, saying that with Bank
United, it was a “rather innocuous ac-
counting mistake.”

Mr. Ward is a senior official at the Of-
fice of the Comptroller of the Currency;
through a spokesman, he declined to
comment.

Mr. Ryan, who retired in 2009, said on
Tuesday that he had pointed out at the
time that the capital shift violated ac-
counting rules, though he says he now
regrets that he did not fight forcefully
for his position.

“I think the regulators have to abide
by the rules,” he said. “And, yeah, if
they tell them, ‘forget the rule, go ahead
and do it’ — they shouldn’t be doing
that.”

Mr. Dochow, interviewed only briefly

in front of his home outside Seattle, said
he could not talk, but added that “I’m
not sure there’s more to say.”

Regulators like Mr. Dochow, of
course, would have the chance to pub-
licly defend themselves if accusations
against them ever resulted in court
cases.

Regulators’ Protection
It would be difficult and unusual for

the Justice Department or the S.E.C. to
bring a case against a bank regulator,
longtime securities lawyers say. Reg-
ulators enjoy some immunity from alle-
gations of wrongdoing under the Securi-
ties Exchange Act, which says that you
cannot file a case against an officer of a
United States agency for violation of a
securities law if the officer was acting
within the scope of the job. For financial
regulators like Mr. Dochow, a conflict
comes into play when banks run into
trouble — on one hand, regulators try to
help banks maintain their stability. But,
on the other hand, securities laws re-
quire companies to be transparent in
their disclosures to public investors.

Jeffrey M. Kaplan, a lawyer at Kaplan
& Walker in Princeton, N.J., said: “In a
case of a regulator contributing to mis-
representations made to shareholders,
you could have individual criminal li-
ability. But those cases are pretty rare.”
More common are cases involving a
bribe or another element of corruption.

Congressional oversight could help
identify regulatory misconduct, but
such efforts have been less than fruitful.
Indeed, when Senate investigators tried
to get information about the capital
backdating that O.T.S. had allowed at
IndyMac and other institutions, officials
from the agency were not forthcoming,
said a former Senate aide who was not
allowed to speak publicly about the in-
vestigation.

Any financial crisis case that named a
regulator probably would turn into a
huge political battle, because it would
question many of the nontransparent
acts that bank regulators take while try-
ing to save banks, said Denise Voigt
Crawford, former commissioner of the
Texas securities board and now a law
professor at Texas Tech University. 

In any prosecution of bank regula-
tors, she said, “you’d have the Justice
Department in a fight with the policy
goals of the Department of Treasury.
Particularly in this environment, you
know the banking regulators would
fight it tooth and nail.”

Some longtime lawyers go further
and say the overall scarcity of cases re-
lated to the financial crisis might be in
part because regulators want to avoid
scrutiny of their own kind.

“It’s not just one 30-year-old wun-
derkind who was responsible for the fi-
nancial crisis,” said Dennis C. Vacco,
who was the New York State attorney
general in the 1990s and now is a lawyer
at Lippes Mathias Wexler & Friedman.
“Once you start pulling the string
through in these complex cases, you
might be surprised what you find at the
other end.” 

Mr. Vacco continued: “What’s at the
end of the string? The defense may be
that ‘at the highest echelons of the fi-
nancial institutions, we were in regular
contact with the government.’“

Finger-Pointing in the Financial Crisis Turns to Regulators
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Dennis C. Vacco, who was New York State’s attorney general in the
1990s, said regulators might want to avoid scrutiny of their own kind.
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The direction of a former federal regulator, Darrel W. Dochow, top left, was cited by Michael Perry, left, once IndyMac’s head, as justification for a
cash infusion now at issue in a lawsuit. The bank, which has its headquarters in Pasadena, above, failed in 2008, costing taxpayers billions of dollars.

OFFICE OF THRIFT SUPERVISION

Isolde Raftery contributed reporting.

Sun-dong, a member of the small
opposition Korea Democratic La-
bor Party, told a crowd of sup-
porters on Tuesday night, ex-
plaining why he sprayed tear gas.
“So I detonated tear gas so that
they too shed tears, even if theirs
were fake tears.”

Thousands of activists
marched down an eight-lane
boulevard in Seoul late Tuesday,
calling the parliamentary vote
“violation of democracy.”

The government had urged
quick approval of the deal, first
signed in 2007 but not ratified by
either country, arguing that it
would help the economy grow. It
also said the deal would lessen
South Korea’s dependence on

trade with China and deepen its
alliance with the United States. 

The opposition argued that the
deal would benefit big export
companies, which dominate the
economy, while depriving farm-
ers and small merchants of their
livelihoods. Last month, the Unit-
ed States Congress passed the
free trade deal by a wide margin
despite concerns about its pos-
sible effect on American manu-
facturing, notably the car indus-
try. The deal was approved while
Mr. Lee was in Washington. 

“This was an inevitable action
we had to take, because we could
not make one step of progress in
our talks with the opposition,
which thought only about its par-

By CHOE SANG-HUN

SEOUL, South Korea — In
spite of a tear gas attack by an
opposition lawmaker, members
of President Lee Myung-bak’s
governing party rammed a free-
trade agreement between South
Korea and the United States
through Parliament on Tuesday.

The deal has expanded a politi-
cal divide between the govern-
ment and the opposition, and be-
tween big business and voters
unhappy about growing econom-
ic inequality. 

Lawmakers in the governing
Grand National Party surprised
the opposition by calling an unex-
pected plenary session. Opposi-
tion legislators rushed in but

were too late to prevent their ri-
vals from putting the bill to a
vote. 

In an effort to stop the vote,
one opposition lawmaker threw a
tear gas canister into the Na-
tional Assembly chamber. A scuf-
fle erupted, but members of the
governing party outnumbered
their foes and, while sneezing
and wiping tears, passed the deal
151 to 7. In the 299-seat National
Assembly, 170 members showed
up for the vote Tuesday, most of
them from the governing party.
The opposition members voted
against the bill or abstained. 

“The legislators were passing a
bill which will make ordinary
people shed bitter tears,” Kim

tisan interest,” Kim Ki-hyun, a
spokesman for the governing
party, said of the vote.

Farmers’ groups across South
Korea issued statements accus-
ing the government of “giving up
our economic sovereignty.” 

The Korea Chamber of Com-
merce and Industry said in a
statement welcoming the bill’s
approval that the deal would
“pave an economic highway” to
the United States and make
South Korea a trading hub for
Asia, Europe and North America. 

South Korea, a major exporter
of industrial goods, has aggres-
sively sought free trade deals and
has them with Chile, India, the
Association of Southeast Asian

Nations and the European Union
and others. South Korea says it
hopes the deal with the United
States will take effect Jan. 1. Gov-
ernment economists contend that
the deal could increase trade be-
tween South Korea and the Unit-
ed States, $90 billion last year, by
as much as a quarter. 

The United States Internation-
al Trade Commission estimates
that the deal will lift American
exports to South Korea by as
much as $10.9 billion in its first
year of full effect. The accord re-
moves tariffs on almost two-
thirds of American farm exports
and phases out duties on more
than 95 percent of industrial
goods over five years. 

As Surprised Opponents Protest, South Korea Pushes U.S. Trade Pact Through Parliament
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inspector general of the Treasury De-
partment, which oversees some bank
regulators. It does not appear that Mr.
Perry’s argument persuaded the com-
mission to back off. The S.E.C., as is its
custom, did not elaborate.

A representative for Mr. Perry said
he did not care to discuss the case fur-
ther, but his lawyer described the law-
suit in an e-mail as “exceedingly weak,
unfair and meritless.” Mr. Dochow, who
retired as a regulator in 2009 at age 59,
said: “There’s a lot more than what’s
been written, but I can’t talk. I could go
to jail.”

The IndyMac collapse, with its multi-
billion-dollar cost to the Federal Deposit
Insurance Corporation fund, highlights
the role played by federal overseers of
financial companies in the years leading
up to the crisis. It also raises questions
about whether government officials
should be held accountable for dubious
conduct related to the failure of an insti-
tution and whether the government has
avoided pursuing some cases because
of the roles regulators have played. For
years, some bank overseers have main-
tained cozy ties with the institutions
they monitor, treating bankers like cli-
ents because of the fees that banks pay
to be regulated.

The Justice Department could not
cite any regulator that it had named in a
prosecution related to the crisis. How-
ever, Mr. Dochow’s conduct was re-
ferred to Justice for possible criminal
charges in 2009, according to Eric Thor-
son, the inspector general of the Treas-
ury Department. Mr. Thorson said Mr.
Dochow’s action “was clearly improper
and wrong.” A spokeswoman for the
Justice Department in Washington de-
clined to comment on the case and on
whether the department investigated
regulators for possible wrongdoing.

IndyMac is not the only institution
whose questionable accounting was ap-
proved by regulators in recent years,
though it is by far the largest of several
highlighted by the Treasury inspector
general. 

Even if regulators are involved in
wrongdoing, they have some immunity.
Internal disciplinary measures are rare-
ly taken against regulators who per-
form badly in their jobs, say govern-
ment officials. 

Some regulatory shortcomings may
be chalked up to innocent mistakes and
failures to spot problems. Still, some
economists and lawyers would like the
government to examine regulatory ac-
tions leading up to the financial crisis to
determine whether officials actively
participated in improper behavior. And,
they say, in cases like Mr. Dochow’s,
penalties should be levied on overseers
who acted improperly.

“The word conspired needs to be
used here,” said Edward J. Kane, a fi-
nance professor and regulatory expert
at Boston College who is familiar with
the case. “Dochow conspired with Indy-
Mac management to misrepresent this.
He was trying to fool certainly the
F.D.I.C. and the public, and anyone who
lost a dollar as a creditor to this institu-
tion was harmed by relying on some-
thing they had every right to rely on.”

Longtime defense lawyers say one
reason there have been so few prosecu-
tions related to the credit crisis is be-
cause financial executives often solicit-
ed advice from outside parties — like
accountants and lawyers — and experts
shelter them from some potential
charges because they can argue they re-
lied on the advice. Regulatory advice
may be a similar shelter against pros-
ecution.

A Comeback From Demotion
Mr. Dochow had had a long run as a

financial regulator when IndyMac ran
into trouble. He started out in 1972 as an
assistant national bank examiner with
the Comptroller of the Currency. He
rose through the ranks and in 1985, be-
came a senior regulator with the Fed-
eral Home Loan Bank of Seattle and lat-
er with the Federal Home Loan Bank
System’s Office of Regulatory Activities
in Washington. 

It was during his time in that office
that Mr. Dochow played a central role in
trying to stop a regulatory attempt to
rein in Lincoln Savings and Loan, an Ar-
izona institution run by Charles Keat-
ing, with $5.5 billion in assets. After reg-
ulators in San Francisco uncovered
fraudulent sales and other impropri-
eties at the institution, Mr. Dochow
worked in Washington to avoid the issu-
ance of a cease-and-desist order, the
normal course of action in such a case,
according to records handed over to
Congress. The savings and loan institu-
tion failed in 1989 at significant cost to
taxpayers, and Mr. Keating was con-
victed on multiple fraud charges, some

later overturned. Mr. Dochow was de-
moted, according to a half dozen reg-
ulators who had worked with him, but
remained a bank regulator.

Once again, he worked his way up in
the organization, which became the Of-
fice of Thrift Supervision. By Septem-
ber 2007, he had been promoted to head
the Western region, reporting directly
to the agency’s top officials in Washing-
ton.

In that position, Mr. Dochow oversaw
a host of institutions that had dived
headlong into risky mortgage lending.
Among them were Countrywide Bank,
IndyMac Bancorp and Washington Mu-
tual, three of the most aggressive lend-
ers — and largest flameouts — in the
crisis. 

Mr. Dochow was known within the
O.T.S. to be bank-friendly. One former
examiner said: “His approach was ne-
gotiating with the banks, as opposed to
regulating the banks, and viewing them
more as clients, as opposed to people or
entities that needed to comply.”

According to three former examiners
who worked with Mr. Dochow but who
requested anonymity because they
feared retaliation from regulatory col-
leagues, he would sometimes negotiate
between the banks and their lower-level
O.T.S. overseers, arguing that an insti-
tution should be allowed to keep one
component of its regulatory rating high
if another was dropping. That way, the
composite score representing a bank’s
financial standing, would change little,
if at all.

At other times, Mr. Dochow exhibited
a close relationship with a savings and
loan association when it was under in-
vestigation. In 2007, when the attorney
general of New York was investigating
Washington Mutual for its possible role
in appraisal fraud, Mr. Dochow called
Kerry K. Killinger, the institution’s chief
executive, to discuss the matter, ac-
cording to e-mail messages released by
a Senate subcommittee in the spring of
2010. Washington Mutual had hired a
law firm to do an internal investigation.
Mr. Dochow told Mr. Killinger that he
wanted to rely on Washington Mutual’s
investigation as much as possible as op-
posed to having O.T.S. officials do a
completely separate one.

Mr. Dochow told his superiors that he

planned to leverage the Washington
Mutual report but noted that “we need
to be able to defend that we have done
our own independent examination.”

Mr. Dochow retired in 2009, with his
full government pension, according to
the Treasury inspector general. Be-
cause of its woeful regulatory record
during the recent mania, O.T.S. was
abolished last summer. Of its remaining
employees, 95 were transferred to the
F.D.I.C., and 670 to the Comptroller’s of-
fice.

IndyMac’s Survival Struggle
The S.E.C. case against Mr. Perry,

IndyMac’s longtime chief executive,
and two former chief financial officer
centers on disclosures made from Feb-
ruary through mid-May of 2008. The dis-
closures related mostly to IndyMac’s
capital and liquidity. The bank collapsed
in July of that year and was taken over
by the F.D.I.C., which had to pay in-
sured depositors $10.7 billion.

By early May, it had become clear in-
side IndyMac that it could no longer be
considered “well capitalized” unless
money was shifted from its holding
company.

This meant that IndyMac could not
accept so-called brokered deposits,
large amounts of money from investors
looking for the highest possible rates of
return. Brokered deposits represented
just over a third of IndyMac’s deposits;
without them, it would have been out of
business. 

And so on May 9, Mr. Perry instruct-
ed his deputies to shift money into the
bank from the holding company and ac-
count for $18 million of it as if it had
been there on March 31.

Mr. Dochow as well as IndyMac’s au-
ditors, Ernst & Young, had signed off on
the move, according to the Treasury in-
spector general. And Mr. Perry high-
lighted the regulatory approval in a doc-
ument on his Web site.

”Mr. Dochow, with full knowledge of
the circumstances, communicated
O.T.S.’s approval,” Mr. Perry wrote.
“Mr. Dochow also directed Mr. Perry to
amend the bank’s thrift financial report
to reflect the $18 million receivable.”

D. Jean Veta, a partner at Covington
& Burling who represents Mr. Perry,

said in an e-mail message that Indy-
Mac’s financial statements followed ac-
counting rules and that Mr. Perry “was
a completely transparent leader who al-
ways favored more disclosure rather
than less.” But the O.T.S., the Comptrol-
ler’s office and the inspector general’s
office at the Treasury Department have
all said the backdating of the cash infu-
sion was improper.

Mr. Thorson, the Treasury inspector
general, said last week that Mr. Perry
and Ernst & Young could reasonably
say that they acted with permission of
the O.T.S. “I’m sure they said ‘O.K.,
that’s the guy who calls the shots; the
umpire has called the shots,’“ Mr. Thor-
son said.

Indeed, when asked about the Indy-
Mac accounting, a spokesman for Ernst
& Young said last week that it was “ap-
proved by the bank’s regulator, not
Ernst & Young.” And there has been no
enforcement action against the account-
ing firm.

Mr. Thorson said that his referral for
a case against Mr. Dochow was given to
Ranee Katzenstein, an assistant United
States attorney in Los Angeles, and that
Ms. Katzenstein told his office she did
not intend to pursue a prosecution.
When reached by phone, Ms. Katzen-
stein declined to say why. A spokesman
for her office said she could not discuss
the case. The spokesman said the in-
vestigation into Mr. Dochow’s actions
was still open, although he cautioned
that it might not yield a case.

Another backdated capital shift with
regulator approval took place in 2008 at
a savings and loan association in Flor-
ida, according to Mr. Thorson’s report.
In August of that year, O.T.S. officials di-
rected BankUnited to backdate capital
that it had moved within its holding
company. The report does not list their
names, but it does include their titles,
indicating that they were Timothy T.
Ward, the deputy director for exams;
Scott M. Polakoff, the agency’s senior
deputy director; and Jack Ryan, the
Southeast regional director.

In another instance in July 2008,
O.T.S. officials objected to a backdated
capital shift at Century Bank, also of
Florida, but did not require corrective
action.

Mr. Polakoff was placed on leave in
March 2009 pending a review of the cap-
ital backdating by the Treasury depart-
ment. He now works as executive man-
aging director at FinPro Inc., a financial
services consulting firm in Liberty Cor-
ner, N.J. Mr. Polakoff defended his ac-
tions last week, saying that with Bank
United, it was a “rather innocuous ac-
counting mistake.”

Mr. Ward is a senior official at the Of-
fice of the Comptroller of the Currency;
through a spokesman, he declined to
comment.

Mr. Ryan, who retired in 2009, said on
Tuesday that he had pointed out at the
time that the capital shift violated ac-
counting rules, though he says he now
regrets that he did not fight forcefully
for his position.

“I think the regulators have to abide
by the rules,” he said. “And, yeah, if
they tell them, ‘forget the rule, go ahead
and do it’ — they shouldn’t be doing
that.”

Mr. Dochow, interviewed only briefly

in front of his home outside Seattle, said
he could not talk, but added that “I’m
not sure there’s more to say.”

Regulators like Mr. Dochow, of
course, would have the chance to pub-
licly defend themselves if accusations
against them ever resulted in court
cases.

Regulators’ Protection
It would be difficult and unusual for

the Justice Department or the S.E.C. to
bring a case against a bank regulator,
longtime securities lawyers say. Reg-
ulators enjoy some immunity from alle-
gations of wrongdoing under the Securi-
ties Exchange Act, which says that you
cannot file a case against an officer of a
United States agency for violation of a
securities law if the officer was acting
within the scope of the job. For financial
regulators like Mr. Dochow, a conflict
comes into play when banks run into
trouble — on one hand, regulators try to
help banks maintain their stability. But,
on the other hand, securities laws re-
quire companies to be transparent in
their disclosures to public investors.

Jeffrey M. Kaplan, a lawyer at Kaplan
& Walker in Princeton, N.J., said: “In a
case of a regulator contributing to mis-
representations made to shareholders,
you could have individual criminal li-
ability. But those cases are pretty rare.”
More common are cases involving a
bribe or another element of corruption.

Congressional oversight could help
identify regulatory misconduct, but
such efforts have been less than fruitful.
Indeed, when Senate investigators tried
to get information about the capital
backdating that O.T.S. had allowed at
IndyMac and other institutions, officials
from the agency were not forthcoming,
said a former Senate aide who was not
allowed to speak publicly about the in-
vestigation.

Any financial crisis case that named a
regulator probably would turn into a
huge political battle, because it would
question many of the nontransparent
acts that bank regulators take while try-
ing to save banks, said Denise Voigt
Crawford, former commissioner of the
Texas securities board and now a law
professor at Texas Tech University. 

In any prosecution of bank regula-
tors, she said, “you’d have the Justice
Department in a fight with the policy
goals of the Department of Treasury.
Particularly in this environment, you
know the banking regulators would
fight it tooth and nail.”

Some longtime lawyers go further
and say the overall scarcity of cases re-
lated to the financial crisis might be in
part because regulators want to avoid
scrutiny of their own kind.

“It’s not just one 30-year-old wun-
derkind who was responsible for the fi-
nancial crisis,” said Dennis C. Vacco,
who was the New York State attorney
general in the 1990s and now is a lawyer
at Lippes Mathias Wexler & Friedman.
“Once you start pulling the string
through in these complex cases, you
might be surprised what you find at the
other end.” 

Mr. Vacco continued: “What’s at the
end of the string? The defense may be
that ‘at the highest echelons of the fi-
nancial institutions, we were in regular
contact with the government.’“

Finger-Pointing in the Financial Crisis Turns to Regulators
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Dennis C. Vacco, who was New York State’s attorney general in the
1990s, said regulators might want to avoid scrutiny of their own kind.
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The direction of a former federal regulator, Darrel W. Dochow, top left, was cited by Michael Perry, left, once IndyMac’s head, as justification for a
cash infusion now at issue in a lawsuit. The bank, which has its headquarters in Pasadena, above, failed in 2008, costing taxpayers billions of dollars.
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Isolde Raftery contributed reporting.

Sun-dong, a member of the small
opposition Korea Democratic La-
bor Party, told a crowd of sup-
porters on Tuesday night, ex-
plaining why he sprayed tear gas.
“So I detonated tear gas so that
they too shed tears, even if theirs
were fake tears.”

Thousands of activists
marched down an eight-lane
boulevard in Seoul late Tuesday,
calling the parliamentary vote
“violation of democracy.”

The government had urged
quick approval of the deal, first
signed in 2007 but not ratified by
either country, arguing that it
would help the economy grow. It
also said the deal would lessen
South Korea’s dependence on

trade with China and deepen its
alliance with the United States. 

The opposition argued that the
deal would benefit big export
companies, which dominate the
economy, while depriving farm-
ers and small merchants of their
livelihoods. Last month, the Unit-
ed States Congress passed the
free trade deal by a wide margin
despite concerns about its pos-
sible effect on American manu-
facturing, notably the car indus-
try. The deal was approved while
Mr. Lee was in Washington. 

“This was an inevitable action
we had to take, because we could
not make one step of progress in
our talks with the opposition,
which thought only about its par-

By CHOE SANG-HUN

SEOUL, South Korea — In
spite of a tear gas attack by an
opposition lawmaker, members
of President Lee Myung-bak’s
governing party rammed a free-
trade agreement between South
Korea and the United States
through Parliament on Tuesday.

The deal has expanded a politi-
cal divide between the govern-
ment and the opposition, and be-
tween big business and voters
unhappy about growing econom-
ic inequality. 

Lawmakers in the governing
Grand National Party surprised
the opposition by calling an unex-
pected plenary session. Opposi-
tion legislators rushed in but

were too late to prevent their ri-
vals from putting the bill to a
vote. 

In an effort to stop the vote,
one opposition lawmaker threw a
tear gas canister into the Na-
tional Assembly chamber. A scuf-
fle erupted, but members of the
governing party outnumbered
their foes and, while sneezing
and wiping tears, passed the deal
151 to 7. In the 299-seat National
Assembly, 170 members showed
up for the vote Tuesday, most of
them from the governing party.
The opposition members voted
against the bill or abstained. 

“The legislators were passing a
bill which will make ordinary
people shed bitter tears,” Kim

tisan interest,” Kim Ki-hyun, a
spokesman for the governing
party, said of the vote.

Farmers’ groups across South
Korea issued statements accus-
ing the government of “giving up
our economic sovereignty.” 

The Korea Chamber of Com-
merce and Industry said in a
statement welcoming the bill’s
approval that the deal would
“pave an economic highway” to
the United States and make
South Korea a trading hub for
Asia, Europe and North America. 

South Korea, a major exporter
of industrial goods, has aggres-
sively sought free trade deals and
has them with Chile, India, the
Association of Southeast Asian

Nations and the European Union
and others. South Korea says it
hopes the deal with the United
States will take effect Jan. 1. Gov-
ernment economists contend that
the deal could increase trade be-
tween South Korea and the Unit-
ed States, $90 billion last year, by
as much as a quarter. 

The United States Internation-
al Trade Commission estimates
that the deal will lift American
exports to South Korea by as
much as $10.9 billion in its first
year of full effect. The accord re-
moves tariffs on almost two-
thirds of American farm exports
and phases out duties on more
than 95 percent of industrial
goods over five years. 

As Surprised Opponents Protest, South Korea Pushes U.S. Trade Pact Through Parliament
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inspector general of the Treasury De-
partment, which oversees some bank
regulators. It does not appear that Mr.
Perry’s argument persuaded the com-
mission to back off. The S.E.C., as is its
custom, did not elaborate.

A representative for Mr. Perry said
he did not care to discuss the case fur-
ther, but his lawyer described the law-
suit in an e-mail as “exceedingly weak,
unfair and meritless.” Mr. Dochow, who
retired as a regulator in 2009 at age 59,
said: “There’s a lot more than what’s
been written, but I can’t talk. I could go
to jail.”

The IndyMac collapse, with its multi-
billion-dollar cost to the Federal Deposit
Insurance Corporation fund, highlights
the role played by federal overseers of
financial companies in the years leading
up to the crisis. It also raises questions
about whether government officials
should be held accountable for dubious
conduct related to the failure of an insti-
tution and whether the government has
avoided pursuing some cases because
of the roles regulators have played. For
years, some bank overseers have main-
tained cozy ties with the institutions
they monitor, treating bankers like cli-
ents because of the fees that banks pay
to be regulated.

The Justice Department could not
cite any regulator that it had named in a
prosecution related to the crisis. How-
ever, Mr. Dochow’s conduct was re-
ferred to Justice for possible criminal
charges in 2009, according to Eric Thor-
son, the inspector general of the Treas-
ury Department. Mr. Thorson said Mr.
Dochow’s action “was clearly improper
and wrong.” A spokeswoman for the
Justice Department in Washington de-
clined to comment on the case and on
whether the department investigated
regulators for possible wrongdoing.

IndyMac is not the only institution
whose questionable accounting was ap-
proved by regulators in recent years,
though it is by far the largest of several
highlighted by the Treasury inspector
general. 

Even if regulators are involved in
wrongdoing, they have some immunity.
Internal disciplinary measures are rare-
ly taken against regulators who per-
form badly in their jobs, say govern-
ment officials. 

Some regulatory shortcomings may
be chalked up to innocent mistakes and
failures to spot problems. Still, some
economists and lawyers would like the
government to examine regulatory ac-
tions leading up to the financial crisis to
determine whether officials actively
participated in improper behavior. And,
they say, in cases like Mr. Dochow’s,
penalties should be levied on overseers
who acted improperly.

“The word conspired needs to be
used here,” said Edward J. Kane, a fi-
nance professor and regulatory expert
at Boston College who is familiar with
the case. “Dochow conspired with Indy-
Mac management to misrepresent this.
He was trying to fool certainly the
F.D.I.C. and the public, and anyone who
lost a dollar as a creditor to this institu-
tion was harmed by relying on some-
thing they had every right to rely on.”

Longtime defense lawyers say one
reason there have been so few prosecu-
tions related to the credit crisis is be-
cause financial executives often solicit-
ed advice from outside parties — like
accountants and lawyers — and experts
shelter them from some potential
charges because they can argue they re-
lied on the advice. Regulatory advice
may be a similar shelter against pros-
ecution.

A Comeback From Demotion
Mr. Dochow had had a long run as a

financial regulator when IndyMac ran
into trouble. He started out in 1972 as an
assistant national bank examiner with
the Comptroller of the Currency. He
rose through the ranks and in 1985, be-
came a senior regulator with the Fed-
eral Home Loan Bank of Seattle and lat-
er with the Federal Home Loan Bank
System’s Office of Regulatory Activities
in Washington. 

It was during his time in that office
that Mr. Dochow played a central role in
trying to stop a regulatory attempt to
rein in Lincoln Savings and Loan, an Ar-
izona institution run by Charles Keat-
ing, with $5.5 billion in assets. After reg-
ulators in San Francisco uncovered
fraudulent sales and other impropri-
eties at the institution, Mr. Dochow
worked in Washington to avoid the issu-
ance of a cease-and-desist order, the
normal course of action in such a case,
according to records handed over to
Congress. The savings and loan institu-
tion failed in 1989 at significant cost to
taxpayers, and Mr. Keating was con-
victed on multiple fraud charges, some

later overturned. Mr. Dochow was de-
moted, according to a half dozen reg-
ulators who had worked with him, but
remained a bank regulator.

Once again, he worked his way up in
the organization, which became the Of-
fice of Thrift Supervision. By Septem-
ber 2007, he had been promoted to head
the Western region, reporting directly
to the agency’s top officials in Washing-
ton.

In that position, Mr. Dochow oversaw
a host of institutions that had dived
headlong into risky mortgage lending.
Among them were Countrywide Bank,
IndyMac Bancorp and Washington Mu-
tual, three of the most aggressive lend-
ers — and largest flameouts — in the
crisis. 

Mr. Dochow was known within the
O.T.S. to be bank-friendly. One former
examiner said: “His approach was ne-
gotiating with the banks, as opposed to
regulating the banks, and viewing them
more as clients, as opposed to people or
entities that needed to comply.”

According to three former examiners
who worked with Mr. Dochow but who
requested anonymity because they
feared retaliation from regulatory col-
leagues, he would sometimes negotiate
between the banks and their lower-level
O.T.S. overseers, arguing that an insti-
tution should be allowed to keep one
component of its regulatory rating high
if another was dropping. That way, the
composite score representing a bank’s
financial standing, would change little,
if at all.

At other times, Mr. Dochow exhibited
a close relationship with a savings and
loan association when it was under in-
vestigation. In 2007, when the attorney
general of New York was investigating
Washington Mutual for its possible role
in appraisal fraud, Mr. Dochow called
Kerry K. Killinger, the institution’s chief
executive, to discuss the matter, ac-
cording to e-mail messages released by
a Senate subcommittee in the spring of
2010. Washington Mutual had hired a
law firm to do an internal investigation.
Mr. Dochow told Mr. Killinger that he
wanted to rely on Washington Mutual’s
investigation as much as possible as op-
posed to having O.T.S. officials do a
completely separate one.

Mr. Dochow told his superiors that he

planned to leverage the Washington
Mutual report but noted that “we need
to be able to defend that we have done
our own independent examination.”

Mr. Dochow retired in 2009, with his
full government pension, according to
the Treasury inspector general. Be-
cause of its woeful regulatory record
during the recent mania, O.T.S. was
abolished last summer. Of its remaining
employees, 95 were transferred to the
F.D.I.C., and 670 to the Comptroller’s of-
fice.

IndyMac’s Survival Struggle
The S.E.C. case against Mr. Perry,

IndyMac’s longtime chief executive,
and two former chief financial officer
centers on disclosures made from Feb-
ruary through mid-May of 2008. The dis-
closures related mostly to IndyMac’s
capital and liquidity. The bank collapsed
in July of that year and was taken over
by the F.D.I.C., which had to pay in-
sured depositors $10.7 billion.

By early May, it had become clear in-
side IndyMac that it could no longer be
considered “well capitalized” unless
money was shifted from its holding
company.

This meant that IndyMac could not
accept so-called brokered deposits,
large amounts of money from investors
looking for the highest possible rates of
return. Brokered deposits represented
just over a third of IndyMac’s deposits;
without them, it would have been out of
business. 

And so on May 9, Mr. Perry instruct-
ed his deputies to shift money into the
bank from the holding company and ac-
count for $18 million of it as if it had
been there on March 31.

Mr. Dochow as well as IndyMac’s au-
ditors, Ernst & Young, had signed off on
the move, according to the Treasury in-
spector general. And Mr. Perry high-
lighted the regulatory approval in a doc-
ument on his Web site.

”Mr. Dochow, with full knowledge of
the circumstances, communicated
O.T.S.’s approval,” Mr. Perry wrote.
“Mr. Dochow also directed Mr. Perry to
amend the bank’s thrift financial report
to reflect the $18 million receivable.”

D. Jean Veta, a partner at Covington
& Burling who represents Mr. Perry,

said in an e-mail message that Indy-
Mac’s financial statements followed ac-
counting rules and that Mr. Perry “was
a completely transparent leader who al-
ways favored more disclosure rather
than less.” But the O.T.S., the Comptrol-
ler’s office and the inspector general’s
office at the Treasury Department have
all said the backdating of the cash infu-
sion was improper.

Mr. Thorson, the Treasury inspector
general, said last week that Mr. Perry
and Ernst & Young could reasonably
say that they acted with permission of
the O.T.S. “I’m sure they said ‘O.K.,
that’s the guy who calls the shots; the
umpire has called the shots,’“ Mr. Thor-
son said.

Indeed, when asked about the Indy-
Mac accounting, a spokesman for Ernst
& Young said last week that it was “ap-
proved by the bank’s regulator, not
Ernst & Young.” And there has been no
enforcement action against the account-
ing firm.

Mr. Thorson said that his referral for
a case against Mr. Dochow was given to
Ranee Katzenstein, an assistant United
States attorney in Los Angeles, and that
Ms. Katzenstein told his office she did
not intend to pursue a prosecution.
When reached by phone, Ms. Katzen-
stein declined to say why. A spokesman
for her office said she could not discuss
the case. The spokesman said the in-
vestigation into Mr. Dochow’s actions
was still open, although he cautioned
that it might not yield a case.

Another backdated capital shift with
regulator approval took place in 2008 at
a savings and loan association in Flor-
ida, according to Mr. Thorson’s report.
In August of that year, O.T.S. officials di-
rected BankUnited to backdate capital
that it had moved within its holding
company. The report does not list their
names, but it does include their titles,
indicating that they were Timothy T.
Ward, the deputy director for exams;
Scott M. Polakoff, the agency’s senior
deputy director; and Jack Ryan, the
Southeast regional director.

In another instance in July 2008,
O.T.S. officials objected to a backdated
capital shift at Century Bank, also of
Florida, but did not require corrective
action.

Mr. Polakoff was placed on leave in
March 2009 pending a review of the cap-
ital backdating by the Treasury depart-
ment. He now works as executive man-
aging director at FinPro Inc., a financial
services consulting firm in Liberty Cor-
ner, N.J. Mr. Polakoff defended his ac-
tions last week, saying that with Bank
United, it was a “rather innocuous ac-
counting mistake.”

Mr. Ward is a senior official at the Of-
fice of the Comptroller of the Currency;
through a spokesman, he declined to
comment.

Mr. Ryan, who retired in 2009, said on
Tuesday that he had pointed out at the
time that the capital shift violated ac-
counting rules, though he says he now
regrets that he did not fight forcefully
for his position.

“I think the regulators have to abide
by the rules,” he said. “And, yeah, if
they tell them, ‘forget the rule, go ahead
and do it’ — they shouldn’t be doing
that.”

Mr. Dochow, interviewed only briefly

in front of his home outside Seattle, said
he could not talk, but added that “I’m
not sure there’s more to say.”

Regulators like Mr. Dochow, of
course, would have the chance to pub-
licly defend themselves if accusations
against them ever resulted in court
cases.

Regulators’ Protection
It would be difficult and unusual for

the Justice Department or the S.E.C. to
bring a case against a bank regulator,
longtime securities lawyers say. Reg-
ulators enjoy some immunity from alle-
gations of wrongdoing under the Securi-
ties Exchange Act, which says that you
cannot file a case against an officer of a
United States agency for violation of a
securities law if the officer was acting
within the scope of the job. For financial
regulators like Mr. Dochow, a conflict
comes into play when banks run into
trouble — on one hand, regulators try to
help banks maintain their stability. But,
on the other hand, securities laws re-
quire companies to be transparent in
their disclosures to public investors.

Jeffrey M. Kaplan, a lawyer at Kaplan
& Walker in Princeton, N.J., said: “In a
case of a regulator contributing to mis-
representations made to shareholders,
you could have individual criminal li-
ability. But those cases are pretty rare.”
More common are cases involving a
bribe or another element of corruption.

Congressional oversight could help
identify regulatory misconduct, but
such efforts have been less than fruitful.
Indeed, when Senate investigators tried
to get information about the capital
backdating that O.T.S. had allowed at
IndyMac and other institutions, officials
from the agency were not forthcoming,
said a former Senate aide who was not
allowed to speak publicly about the in-
vestigation.

Any financial crisis case that named a
regulator probably would turn into a
huge political battle, because it would
question many of the nontransparent
acts that bank regulators take while try-
ing to save banks, said Denise Voigt
Crawford, former commissioner of the
Texas securities board and now a law
professor at Texas Tech University. 

In any prosecution of bank regula-
tors, she said, “you’d have the Justice
Department in a fight with the policy
goals of the Department of Treasury.
Particularly in this environment, you
know the banking regulators would
fight it tooth and nail.”

Some longtime lawyers go further
and say the overall scarcity of cases re-
lated to the financial crisis might be in
part because regulators want to avoid
scrutiny of their own kind.

“It’s not just one 30-year-old wun-
derkind who was responsible for the fi-
nancial crisis,” said Dennis C. Vacco,
who was the New York State attorney
general in the 1990s and now is a lawyer
at Lippes Mathias Wexler & Friedman.
“Once you start pulling the string
through in these complex cases, you
might be surprised what you find at the
other end.” 

Mr. Vacco continued: “What’s at the
end of the string? The defense may be
that ‘at the highest echelons of the fi-
nancial institutions, we were in regular
contact with the government.’“
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Dennis C. Vacco, who was New York State’s attorney general in the
1990s, said regulators might want to avoid scrutiny of their own kind.
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The direction of a former federal regulator, Darrel W. Dochow, top left, was cited by Michael Perry, left, once IndyMac’s head, as justification for a
cash infusion now at issue in a lawsuit. The bank, which has its headquarters in Pasadena, above, failed in 2008, costing taxpayers billions of dollars.

OFFICE OF THRIFT SUPERVISION

Isolde Raftery contributed reporting.

Sun-dong, a member of the small
opposition Korea Democratic La-
bor Party, told a crowd of sup-
porters on Tuesday night, ex-
plaining why he sprayed tear gas.
“So I detonated tear gas so that
they too shed tears, even if theirs
were fake tears.”

Thousands of activists
marched down an eight-lane
boulevard in Seoul late Tuesday,
calling the parliamentary vote
“violation of democracy.”

The government had urged
quick approval of the deal, first
signed in 2007 but not ratified by
either country, arguing that it
would help the economy grow. It
also said the deal would lessen
South Korea’s dependence on

trade with China and deepen its
alliance with the United States. 

The opposition argued that the
deal would benefit big export
companies, which dominate the
economy, while depriving farm-
ers and small merchants of their
livelihoods. Last month, the Unit-
ed States Congress passed the
free trade deal by a wide margin
despite concerns about its pos-
sible effect on American manu-
facturing, notably the car indus-
try. The deal was approved while
Mr. Lee was in Washington. 

“This was an inevitable action
we had to take, because we could
not make one step of progress in
our talks with the opposition,
which thought only about its par-

By CHOE SANG-HUN

SEOUL, South Korea — In
spite of a tear gas attack by an
opposition lawmaker, members
of President Lee Myung-bak’s
governing party rammed a free-
trade agreement between South
Korea and the United States
through Parliament on Tuesday.

The deal has expanded a politi-
cal divide between the govern-
ment and the opposition, and be-
tween big business and voters
unhappy about growing econom-
ic inequality. 

Lawmakers in the governing
Grand National Party surprised
the opposition by calling an unex-
pected plenary session. Opposi-
tion legislators rushed in but

were too late to prevent their ri-
vals from putting the bill to a
vote. 

In an effort to stop the vote,
one opposition lawmaker threw a
tear gas canister into the Na-
tional Assembly chamber. A scuf-
fle erupted, but members of the
governing party outnumbered
their foes and, while sneezing
and wiping tears, passed the deal
151 to 7. In the 299-seat National
Assembly, 170 members showed
up for the vote Tuesday, most of
them from the governing party.
The opposition members voted
against the bill or abstained. 

“The legislators were passing a
bill which will make ordinary
people shed bitter tears,” Kim

tisan interest,” Kim Ki-hyun, a
spokesman for the governing
party, said of the vote.

Farmers’ groups across South
Korea issued statements accus-
ing the government of “giving up
our economic sovereignty.” 

The Korea Chamber of Com-
merce and Industry said in a
statement welcoming the bill’s
approval that the deal would
“pave an economic highway” to
the United States and make
South Korea a trading hub for
Asia, Europe and North America. 

South Korea, a major exporter
of industrial goods, has aggres-
sively sought free trade deals and
has them with Chile, India, the
Association of Southeast Asian

Nations and the European Union
and others. South Korea says it
hopes the deal with the United
States will take effect Jan. 1. Gov-
ernment economists contend that
the deal could increase trade be-
tween South Korea and the Unit-
ed States, $90 billion last year, by
as much as a quarter. 

The United States Internation-
al Trade Commission estimates
that the deal will lift American
exports to South Korea by as
much as $10.9 billion in its first
year of full effect. The accord re-
moves tariffs on almost two-
thirds of American farm exports
and phases out duties on more
than 95 percent of industrial
goods over five years. 

As Surprised Opponents Protest, South Korea Pushes U.S. Trade Pact Through Parliament
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deputies to shift money into the bank from the 
holding company and account for $18 million of 
it as if it had been there on March 31.

Mr. Dochow as well as IndyMac’s auditors, 
Ernst & Young, had signed off on the move, ac-
cording to the Treasury inspector general. And 
Mr. Perry highlighted the regulatory approval 
in a document on his Web site.

”Mr. Dochow, with full knowledge of the cir-
cumstances, communicated O.T.S.’s approval,” 
Mr. Perry wrote. “Mr. Dochow also directed Mr. 
Perry to amend the bank’s thrift financial report 
to reflect the $18 million receivable.”

D. Jean Veta, a partner at Covington & Burl-
ing who represents Mr. Perry, said in an e-mail 
message that IndyMac’s financial statements 
followed accounting rules and that Mr. Perry 
“was a completely transparent leader who al-
ways favored more disclosure rather than less.” 
But the O.T.S., the Comptroller’s office and the 
inspector general’s office at the Treasury De-
partment have all said the backdating of the 
cash infusion was improper.

Mr. Thorson, the Treasury inspector gen-
eral, said last week that Mr. Perry and Ernst 
& Young could reasonably say that they acted 
with permission of the O.T.S. “I’m sure they said 
‘O.K., that’s the guy who calls the shots; the um-
pire has called the shots,’ “ Mr. Thorson said.

Indeed, when asked about the IndyMac ac-
counting, a spokesman for Ernst & Young said 
last week that it was “approved by the bank’s 

regulator, not Ernst & Young.” 
And there has been no enforce-
ment action against the ac-
counting firm.

Mr. Thorson said that his 
referral for a case against Mr. 
Dochow was given to Ranee 
Katzenstein, an assistant Unit-
ed States attorney in Los An-
geles, and that Ms. Katzenstein 
told his office she did not intend 
to pursue a prosecution. When 
reached by phone, Ms. Katzen-
stein declined to say why. A 
spokesman for her office said 
she could not discuss the case. 
The spokesman said the inves-
tigation into Mr. Dochow’s ac-
tions was still open, although he 
cautioned that it might not yield 
a case.

Another backdated capital shift with regu-
lator approval took place in 2008 at a savings 
and loan association in Florida, according to 
Mr. Thorson’s report. In August of that year, 
O.T.S. officials directed BankUnited to backdate 
capital that it had moved within its holding com-
pany. The report does not list their names, but 
it does include their titles, indicating that they 
were Timothy T. Ward, the deputy director for 
exams; Scott M. Polakoff, the agency’s senior 
deputy director; and Jack Ryan, the Southeast 
regional director.

In another instance in July 2008, O.T.S. of-
ficials objected to a backdated capital shift at 
Century Bank, also of Florida, but did not re-
quire corrective action.

Mr. Polakoff was placed on leave in March 
2009 pending a review of the capital backdat-
ing by the Treasury department. He now works 
as executive managing director at FinPro Inc., 
a financial services consulting firm in Liberty 
Corner, N.J. Mr. Polakoff defended his actions 
last week, saying that with BankUnited, it was a 
“rather innocuous accounting mistake.”

Mr. Ward is a senior official at the Office 
of the Comptroller of the Currency; through a 
spokesman, he declined to comment.

Mr. Ryan, who retired in 2009, said on Tues-
day that he had pointed out at the time that the 
capital shift violated accounting rules, though 
he says he now regrets that he did not fight 
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inspector general of the Treasury De-
partment, which oversees some bank
regulators. It does not appear that Mr.
Perry’s argument persuaded the com-
mission to back off. The S.E.C., as is its
custom, did not elaborate.

A representative for Mr. Perry said
he did not care to discuss the case fur-
ther, but his lawyer described the law-
suit in an e-mail as “exceedingly weak,
unfair and meritless.” Mr. Dochow, who
retired as a regulator in 2009 at age 59,
said: “There’s a lot more than what’s
been written, but I can’t talk. I could go
to jail.”

The IndyMac collapse, with its multi-
billion-dollar cost to the Federal Deposit
Insurance Corporation fund, highlights
the role played by federal overseers of
financial companies in the years leading
up to the crisis. It also raises questions
about whether government officials
should be held accountable for dubious
conduct related to the failure of an insti-
tution and whether the government has
avoided pursuing some cases because
of the roles regulators have played. For
years, some bank overseers have main-
tained cozy ties with the institutions
they monitor, treating bankers like cli-
ents because of the fees that banks pay
to be regulated.

The Justice Department could not
cite any regulator that it had named in a
prosecution related to the crisis. How-
ever, Mr. Dochow’s conduct was re-
ferred to Justice for possible criminal
charges in 2009, according to Eric Thor-
son, the inspector general of the Treas-
ury Department. Mr. Thorson said Mr.
Dochow’s action “was clearly improper
and wrong.” A spokeswoman for the
Justice Department in Washington de-
clined to comment on the case and on
whether the department investigated
regulators for possible wrongdoing.

IndyMac is not the only institution
whose questionable accounting was ap-
proved by regulators in recent years,
though it is by far the largest of several
highlighted by the Treasury inspector
general. 

Even if regulators are involved in
wrongdoing, they have some immunity.
Internal disciplinary measures are rare-
ly taken against regulators who per-
form badly in their jobs, say govern-
ment officials. 

Some regulatory shortcomings may
be chalked up to innocent mistakes and
failures to spot problems. Still, some
economists and lawyers would like the
government to examine regulatory ac-
tions leading up to the financial crisis to
determine whether officials actively
participated in improper behavior. And,
they say, in cases like Mr. Dochow’s,
penalties should be levied on overseers
who acted improperly.

“The word conspired needs to be
used here,” said Edward J. Kane, a fi-
nance professor and regulatory expert
at Boston College who is familiar with
the case. “Dochow conspired with Indy-
Mac management to misrepresent this.
He was trying to fool certainly the
F.D.I.C. and the public, and anyone who
lost a dollar as a creditor to this institu-
tion was harmed by relying on some-
thing they had every right to rely on.”

Longtime defense lawyers say one
reason there have been so few prosecu-
tions related to the credit crisis is be-
cause financial executives often solicit-
ed advice from outside parties — like
accountants and lawyers — and experts
shelter them from some potential
charges because they can argue they re-
lied on the advice. Regulatory advice
may be a similar shelter against pros-
ecution.

A Comeback From Demotion
Mr. Dochow had had a long run as a

financial regulator when IndyMac ran
into trouble. He started out in 1972 as an
assistant national bank examiner with
the Comptroller of the Currency. He
rose through the ranks and in 1985, be-
came a senior regulator with the Fed-
eral Home Loan Bank of Seattle and lat-
er with the Federal Home Loan Bank
System’s Office of Regulatory Activities
in Washington. 

It was during his time in that office
that Mr. Dochow played a central role in
trying to stop a regulatory attempt to
rein in Lincoln Savings and Loan, an Ar-
izona institution run by Charles Keat-
ing, with $5.5 billion in assets. After reg-
ulators in San Francisco uncovered
fraudulent sales and other impropri-
eties at the institution, Mr. Dochow
worked in Washington to avoid the issu-
ance of a cease-and-desist order, the
normal course of action in such a case,
according to records handed over to
Congress. The savings and loan institu-
tion failed in 1989 at significant cost to
taxpayers, and Mr. Keating was con-
victed on multiple fraud charges, some

later overturned. Mr. Dochow was de-
moted, according to a half dozen reg-
ulators who had worked with him, but
remained a bank regulator.

Once again, he worked his way up in
the organization, which became the Of-
fice of Thrift Supervision. By Septem-
ber 2007, he had been promoted to head
the Western region, reporting directly
to the agency’s top officials in Washing-
ton.

In that position, Mr. Dochow oversaw
a host of institutions that had dived
headlong into risky mortgage lending.
Among them were Countrywide Bank,
IndyMac Bancorp and Washington Mu-
tual, three of the most aggressive lend-
ers — and largest flameouts — in the
crisis. 

Mr. Dochow was known within the
O.T.S. to be bank-friendly. One former
examiner said: “His approach was ne-
gotiating with the banks, as opposed to
regulating the banks, and viewing them
more as clients, as opposed to people or
entities that needed to comply.”

According to three former examiners
who worked with Mr. Dochow but who
requested anonymity because they
feared retaliation from regulatory col-
leagues, he would sometimes negotiate
between the banks and their lower-level
O.T.S. overseers, arguing that an insti-
tution should be allowed to keep one
component of its regulatory rating high
if another was dropping. That way, the
composite score representing a bank’s
financial standing, would change little,
if at all.

At other times, Mr. Dochow exhibited
a close relationship with a savings and
loan association when it was under in-
vestigation. In 2007, when the attorney
general of New York was investigating
Washington Mutual for its possible role
in appraisal fraud, Mr. Dochow called
Kerry K. Killinger, the institution’s chief
executive, to discuss the matter, ac-
cording to e-mail messages released by
a Senate subcommittee in the spring of
2010. Washington Mutual had hired a
law firm to do an internal investigation.
Mr. Dochow told Mr. Killinger that he
wanted to rely on Washington Mutual’s
investigation as much as possible as op-
posed to having O.T.S. officials do a
completely separate one.

Mr. Dochow told his superiors that he

planned to leverage the Washington
Mutual report but noted that “we need
to be able to defend that we have done
our own independent examination.”

Mr. Dochow retired in 2009, with his
full government pension, according to
the Treasury inspector general. Be-
cause of its woeful regulatory record
during the recent mania, O.T.S. was
abolished last summer. Of its remaining
employees, 95 were transferred to the
F.D.I.C., and 670 to the Comptroller’s of-
fice.

IndyMac’s Survival Struggle
The S.E.C. case against Mr. Perry,

IndyMac’s longtime chief executive,
and two former chief financial officer
centers on disclosures made from Feb-
ruary through mid-May of 2008. The dis-
closures related mostly to IndyMac’s
capital and liquidity. The bank collapsed
in July of that year and was taken over
by the F.D.I.C., which had to pay in-
sured depositors $10.7 billion.

By early May, it had become clear in-
side IndyMac that it could no longer be
considered “well capitalized” unless
money was shifted from its holding
company.

This meant that IndyMac could not
accept so-called brokered deposits,
large amounts of money from investors
looking for the highest possible rates of
return. Brokered deposits represented
just over a third of IndyMac’s deposits;
without them, it would have been out of
business. 

And so on May 9, Mr. Perry instruct-
ed his deputies to shift money into the
bank from the holding company and ac-
count for $18 million of it as if it had
been there on March 31.

Mr. Dochow as well as IndyMac’s au-
ditors, Ernst & Young, had signed off on
the move, according to the Treasury in-
spector general. And Mr. Perry high-
lighted the regulatory approval in a doc-
ument on his Web site.

”Mr. Dochow, with full knowledge of
the circumstances, communicated
O.T.S.’s approval,” Mr. Perry wrote.
“Mr. Dochow also directed Mr. Perry to
amend the bank’s thrift financial report
to reflect the $18 million receivable.”

D. Jean Veta, a partner at Covington
& Burling who represents Mr. Perry,

said in an e-mail message that Indy-
Mac’s financial statements followed ac-
counting rules and that Mr. Perry “was
a completely transparent leader who al-
ways favored more disclosure rather
than less.” But the O.T.S., the Comptrol-
ler’s office and the inspector general’s
office at the Treasury Department have
all said the backdating of the cash infu-
sion was improper.

Mr. Thorson, the Treasury inspector
general, said last week that Mr. Perry
and Ernst & Young could reasonably
say that they acted with permission of
the O.T.S. “I’m sure they said ‘O.K.,
that’s the guy who calls the shots; the
umpire has called the shots,’“ Mr. Thor-
son said.

Indeed, when asked about the Indy-
Mac accounting, a spokesman for Ernst
& Young said last week that it was “ap-
proved by the bank’s regulator, not
Ernst & Young.” And there has been no
enforcement action against the account-
ing firm.

Mr. Thorson said that his referral for
a case against Mr. Dochow was given to
Ranee Katzenstein, an assistant United
States attorney in Los Angeles, and that
Ms. Katzenstein told his office she did
not intend to pursue a prosecution.
When reached by phone, Ms. Katzen-
stein declined to say why. A spokesman
for her office said she could not discuss
the case. The spokesman said the in-
vestigation into Mr. Dochow’s actions
was still open, although he cautioned
that it might not yield a case.

Another backdated capital shift with
regulator approval took place in 2008 at
a savings and loan association in Flor-
ida, according to Mr. Thorson’s report.
In August of that year, O.T.S. officials di-
rected BankUnited to backdate capital
that it had moved within its holding
company. The report does not list their
names, but it does include their titles,
indicating that they were Timothy T.
Ward, the deputy director for exams;
Scott M. Polakoff, the agency’s senior
deputy director; and Jack Ryan, the
Southeast regional director.

In another instance in July 2008,
O.T.S. officials objected to a backdated
capital shift at Century Bank, also of
Florida, but did not require corrective
action.

Mr. Polakoff was placed on leave in
March 2009 pending a review of the cap-
ital backdating by the Treasury depart-
ment. He now works as executive man-
aging director at FinPro Inc., a financial
services consulting firm in Liberty Cor-
ner, N.J. Mr. Polakoff defended his ac-
tions last week, saying that with Bank
United, it was a “rather innocuous ac-
counting mistake.”

Mr. Ward is a senior official at the Of-
fice of the Comptroller of the Currency;
through a spokesman, he declined to
comment.

Mr. Ryan, who retired in 2009, said on
Tuesday that he had pointed out at the
time that the capital shift violated ac-
counting rules, though he says he now
regrets that he did not fight forcefully
for his position.

“I think the regulators have to abide
by the rules,” he said. “And, yeah, if
they tell them, ‘forget the rule, go ahead
and do it’ — they shouldn’t be doing
that.”

Mr. Dochow, interviewed only briefly

in front of his home outside Seattle, said
he could not talk, but added that “I’m
not sure there’s more to say.”

Regulators like Mr. Dochow, of
course, would have the chance to pub-
licly defend themselves if accusations
against them ever resulted in court
cases.

Regulators’ Protection
It would be difficult and unusual for

the Justice Department or the S.E.C. to
bring a case against a bank regulator,
longtime securities lawyers say. Reg-
ulators enjoy some immunity from alle-
gations of wrongdoing under the Securi-
ties Exchange Act, which says that you
cannot file a case against an officer of a
United States agency for violation of a
securities law if the officer was acting
within the scope of the job. For financial
regulators like Mr. Dochow, a conflict
comes into play when banks run into
trouble — on one hand, regulators try to
help banks maintain their stability. But,
on the other hand, securities laws re-
quire companies to be transparent in
their disclosures to public investors.

Jeffrey M. Kaplan, a lawyer at Kaplan
& Walker in Princeton, N.J., said: “In a
case of a regulator contributing to mis-
representations made to shareholders,
you could have individual criminal li-
ability. But those cases are pretty rare.”
More common are cases involving a
bribe or another element of corruption.

Congressional oversight could help
identify regulatory misconduct, but
such efforts have been less than fruitful.
Indeed, when Senate investigators tried
to get information about the capital
backdating that O.T.S. had allowed at
IndyMac and other institutions, officials
from the agency were not forthcoming,
said a former Senate aide who was not
allowed to speak publicly about the in-
vestigation.

Any financial crisis case that named a
regulator probably would turn into a
huge political battle, because it would
question many of the nontransparent
acts that bank regulators take while try-
ing to save banks, said Denise Voigt
Crawford, former commissioner of the
Texas securities board and now a law
professor at Texas Tech University. 

In any prosecution of bank regula-
tors, she said, “you’d have the Justice
Department in a fight with the policy
goals of the Department of Treasury.
Particularly in this environment, you
know the banking regulators would
fight it tooth and nail.”

Some longtime lawyers go further
and say the overall scarcity of cases re-
lated to the financial crisis might be in
part because regulators want to avoid
scrutiny of their own kind.

“It’s not just one 30-year-old wun-
derkind who was responsible for the fi-
nancial crisis,” said Dennis C. Vacco,
who was the New York State attorney
general in the 1990s and now is a lawyer
at Lippes Mathias Wexler & Friedman.
“Once you start pulling the string
through in these complex cases, you
might be surprised what you find at the
other end.” 

Mr. Vacco continued: “What’s at the
end of the string? The defense may be
that ‘at the highest echelons of the fi-
nancial institutions, we were in regular
contact with the government.’“

Finger-Pointing in the Financial Crisis Turns to Regulators
From Page A1
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Dennis C. Vacco, who was New York State’s attorney general in the
1990s, said regulators might want to avoid scrutiny of their own kind.
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The direction of a former federal regulator, Darrel W. Dochow, top left, was cited by Michael Perry, left, once IndyMac’s head, as justification for a
cash infusion now at issue in a lawsuit. The bank, which has its headquarters in Pasadena, above, failed in 2008, costing taxpayers billions of dollars.
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Isolde Raftery contributed reporting.

Sun-dong, a member of the small
opposition Korea Democratic La-
bor Party, told a crowd of sup-
porters on Tuesday night, ex-
plaining why he sprayed tear gas.
“So I detonated tear gas so that
they too shed tears, even if theirs
were fake tears.”

Thousands of activists
marched down an eight-lane
boulevard in Seoul late Tuesday,
calling the parliamentary vote
“violation of democracy.”

The government had urged
quick approval of the deal, first
signed in 2007 but not ratified by
either country, arguing that it
would help the economy grow. It
also said the deal would lessen
South Korea’s dependence on

trade with China and deepen its
alliance with the United States. 

The opposition argued that the
deal would benefit big export
companies, which dominate the
economy, while depriving farm-
ers and small merchants of their
livelihoods. Last month, the Unit-
ed States Congress passed the
free trade deal by a wide margin
despite concerns about its pos-
sible effect on American manu-
facturing, notably the car indus-
try. The deal was approved while
Mr. Lee was in Washington. 

“This was an inevitable action
we had to take, because we could
not make one step of progress in
our talks with the opposition,
which thought only about its par-

By CHOE SANG-HUN

SEOUL, South Korea — In
spite of a tear gas attack by an
opposition lawmaker, members
of President Lee Myung-bak’s
governing party rammed a free-
trade agreement between South
Korea and the United States
through Parliament on Tuesday.

The deal has expanded a politi-
cal divide between the govern-
ment and the opposition, and be-
tween big business and voters
unhappy about growing econom-
ic inequality. 

Lawmakers in the governing
Grand National Party surprised
the opposition by calling an unex-
pected plenary session. Opposi-
tion legislators rushed in but

were too late to prevent their ri-
vals from putting the bill to a
vote. 

In an effort to stop the vote,
one opposition lawmaker threw a
tear gas canister into the Na-
tional Assembly chamber. A scuf-
fle erupted, but members of the
governing party outnumbered
their foes and, while sneezing
and wiping tears, passed the deal
151 to 7. In the 299-seat National
Assembly, 170 members showed
up for the vote Tuesday, most of
them from the governing party.
The opposition members voted
against the bill or abstained. 

“The legislators were passing a
bill which will make ordinary
people shed bitter tears,” Kim

tisan interest,” Kim Ki-hyun, a
spokesman for the governing
party, said of the vote.

Farmers’ groups across South
Korea issued statements accus-
ing the government of “giving up
our economic sovereignty.” 

The Korea Chamber of Com-
merce and Industry said in a
statement welcoming the bill’s
approval that the deal would
“pave an economic highway” to
the United States and make
South Korea a trading hub for
Asia, Europe and North America. 

South Korea, a major exporter
of industrial goods, has aggres-
sively sought free trade deals and
has them with Chile, India, the
Association of Southeast Asian

Nations and the European Union
and others. South Korea says it
hopes the deal with the United
States will take effect Jan. 1. Gov-
ernment economists contend that
the deal could increase trade be-
tween South Korea and the Unit-
ed States, $90 billion last year, by
as much as a quarter. 

The United States Internation-
al Trade Commission estimates
that the deal will lift American
exports to South Korea by as
much as $10.9 billion in its first
year of full effect. The accord re-
moves tariffs on almost two-
thirds of American farm exports
and phases out duties on more
than 95 percent of industrial
goods over five years. 

As Surprised Opponents Protest, South Korea Pushes U.S. Trade Pact Through Parliament
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forcefully for his position.
“I think the regulators have to abide by the 

rules,” he said. “And, yeah, if they tell them, ‘for-
get the rule, go ahead and do it’ — they shouldn’t 
be doing that.”

Mr. Dochow, interviewed only briefly in 
front of his home outside Seattle, said he could 
not talk, but added that “I’m not sure there’s 
more to say.”

Regulators like Mr. Dochow, of course, 
would have the chance to publicly defend them-
selves if accusations against them ever resulted 
in court cases.

Regulators’ Protection
It would be difficult and unusual for the Jus-

tice Department or the S.E.C. to bring a case 
against a bank regulator, longtime securities 
lawyers say. Regulators enjoy some immunity 
from allegations of wrongdoing under the Secu-
rities Exchange Act, which says that you cannot 
file a case against an officer of a United States 
agency for violation of a securities law if the of-
ficer was acting within the scope of the job. For 
financial regulators like Mr. Dochow, a conflict 
comes into play when banks run into trouble — 
on one hand, regulators try to help banks main-
tain their stability. But, on the other hand, secu-
rities laws require companies to be transparent 
in their disclosures to public investors.

Jeffrey M. Kaplan, a lawyer at Kaplan & 
Walker in Princeton, N.J., said: “In a case of a 
regulator contributing to misrepresentations 
made to shareholders, you could have individ-
ual criminal liability. But those cases are pretty 
rare.” More common are cases involving a bribe 
or another element of corruption.

Congressional oversight could help identify 
regulatory misconduct, but such efforts have 

been less than fruitful. Indeed, when Senate in-
vestigators tried to get information about the 
capital backdating that O.T.S. had allowed at 
IndyMac and other institutions, officials from 
the agency were not forthcoming, said a former 
Senate aide who was not allowed to speak pub-
licly about the investigation.

Any financial crisis case that named a regu-
lator probably would turn into a huge political 
battle, because it would question many of the 
nontransparent acts that bank regulators take 
while trying to save banks, said Denise Voigt 
Crawford, former commissioner of the Texas se-
curities board and now a law professor at Texas 
Tech University.

In any prosecution of bank regulators, she 
said, “you’d have the Justice Department in a 
fight with the policy goals of the Department 
of Treasury. Particularly in this environment, 
you know the banking regulators would fight it 
tooth and nail.”

Some longtime lawyers go further and say 
the overall scarcity of cases related to the finan-
cial crisis might be in part because regulators 
want to avoid scrutiny of their own kind.

“It’s not just one 30-year-old wunderkind 
who was responsible for the financial crisis,” 
said Dennis C. Vacco, who was the New York 
State attorney general in the 1990s and now is a 
lawyer at Lippes Mathias Wexler & Friedman. 
“Once you start pulling the string through in 
these complex cases, you might be surprised 
what you find at the other end.”

Mr. Vacco continued: “What’s at the end 
of the string? The defense may be that ‘at the 
highest echelons of the financial institutions, we 
were in regular contact with the government.’ “

Isolde Raftery contributed reporting.
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