H\!kv284008-4-A00900- 1---XA

BLACK A0 K0 A OOt

¥ ok ko ok

THE WALL STREET JOURNAL.

10/11,/2002

FRIDAY, OCTOBER 11, 2002 A9

Hidden Perk Means Big Money for Executives

Continued From First Page
ing director at Executive Compensation
Advisory Services, an Alexandria, Va.,
consulting firm. “You can’t see how big it
is, you can’t see how it’'s growing. You
can’t see what the total value to the exec-
utive is.”

On the surface, it looks pretty routine.
The deferred-compensation programs ap-
pear to be nothing more than savings
plans that let executives reap the tax ad-
vantages of deferring some of their pre-
tax pay.

There is, however, a crucial twist or
two that makes these plans especially
rich. Employees typically are allowed to
put no more than 10% of their pretax pay
into 401(k) retirement plans. But top exec-
utives enrolled in these souped-up plans
usually can sock away all of their salary
and bonuses.

Then the company makes a contribu-
tion, sometimes a percentage of what the
executive kicks in, and frequently guar-
antees a rate of return that continues to
be paid even after the executive retires.
Those rates vary company to company,
but they are often higher than what inves-
tors make in the stock market even in
good economic times. So while many em-
ployees recently have seen the value of
their retirement accounts wither, execu-
tives who have put off taking big chunks
of income are sitting pretty.

Among the companies with generous
plans are Xerox Corp., Walgreen Co., Lu-
cent Technologies Inc., AT&T Corp. and
Diebold Inc., all of which guarantee se-
nior executives above-market annual re-
turns, currently defined by the Securities
and Exchange Commission as interest of

ual. So companies encouraged executives
to postpone taking the amount of their pay
in excess of $1 million until after they left
the company or retired.

Company contributions into individ-
ual top-hat accounts are usually many
times larger than what they put into regu-
lar 401(k) retirement plans of rank-and-
file employees. Electronic Data Systems
Corp., for instance, made a $355,078 con-
tribution into the deferred-compensation
account of Chief Executive Richard H.
Brown in 2001, according to the compa-
ny’s proxy. Mr. Brown deferred $300,000
of his $1.5 salary and $1.2 million of his
$7 million bonus.

Ralph Larsen, former chief executive
of Johnson & Johnson, from 1999 to 2001
received $5.2 million in company contri-
butions to his deferred-compensation ac-
count, on top of $8.9 million in salary and
bonus, according to the company’s latest
proxy. Mr. Larsen’s account would have
an estimated value of $33.3 million when
he retires, the proxy notes. Both compa-
nies declined to discuss their deferred-
compensation plans.

For shareholders, understanding con-
tributions can be confusing because com-
panies use so many methods of calculat-
ing them, and then disclose little about
their methodology. At some companies,
contributions are awarded at the discre-
tion of the board. Other companies have
formulas for determining contributions.
When Sears, Roebuck & Co. executives
postpone taking bonuses and long-term
incentive pay, they get a contribution
equal to 20% of the amount deferred. If
Boise Cascade Corp. executives agree to
put their deferred pay into company

of stock-option gains varies at other com-
panies. Some make matching contribu-
tions or grant above-market interest on
deferred stock-option gains.

“The exponential growth in compensa-
tion being deferred is being jacked up by
the ability to defer gains on stock op-
tions,” says Ms. Fischer, the compensa-
tion consultant.

Tiers of Retirement Plans

Many companies have more than one
kind of top-hat plan. Less elite varieties,
often known as “mirror” or “make up”
plans, simply are meant to supplement
401(k) plans, which allow workers to de-
fer some salary and receive company con-
tributions.

Tax laws limit the amount of money
employees can annually contribute to
401(k) retirement plans. The idea was to
prevent retirement programs from favor-
ing highly paid employees. Companies
use the make-up plans to sidestep that
rule, by allowing executives to set aside
additional money.

Kmart Corp., for example, lets most
of its highly paid employees put up to 10%
of their pay into 401(k) plans. But a
Kmart executive earning $200,000 can’t
put 10% of his pay into his 401(k) because
the law limits the amount an individual
can contribute to $11,000, if the employee
is under 50, or $12,000, if he or she is 50 or
older. The executive, however, can make
additional payments into a deferred-com-
pensation plan to bring him up to the full
$20,000, or 10%, of his pay.

Meanwhile, the highest-paid execu-
tives at Kmart can defer 100% of their
salaries, as well as stock, restricted stock

Treasure Hunt

deferral account for 2001, start with:

For shareholders trying to unravel the secrets of deferred-compensation plans, figuring out the value of an executive’s
account is usually impossible. To estimate how much interest GE owes on former Chairman and CEO John F. Welch Jr.’s

1. Summary Compensation Table in GE’s 2002 proxy filing
Many companies lump deferred-compensation payments under “other compensation” in the table, and break the figures
out in a footnote. GE provides separate columns: the one labeled “earnings on deferred compensation” shows that
Mr. Welch received $1.25 million last year.

2. Footnote 5
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This footnote indicates that the amount shown
isn’t the total interest Mr. Welch received, but
rather “the difference between market interest
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money away in a trust, which some do in
order to cover their liabilities, the money
still is kept in the company’s name.

Because they hold on to the money,
companies sometimes argue that they
benefit from top-hat plans. Kmart’s ar-
rangement, says Mr. Hall, was “very
well thought through” because it allowed
the company to use the money. The com-
pany “could have borrowed it cheaper,”
Mr. Hall acknowledges, but employers
have to provide a “sweetener” to execu-
tives who otherwise could invest their
money elsewhere and potentially get a
higher return.

Wal-Mart Stores Inc. uses its deferred
compensation “for capital expenditures,
for growth and reinvesting in the busi-
ness,” says spokesman Jay Allen. De-
ferred-compensation programs, he adds,
are a necessary recruiting tool. “We’re
the largest company in the world, and we
need to attract and retain a senior man-
agement team that reflects that,” he says.

A spokesman for Walgreen says its de-
ferred-compensation plan, which grants
above-market interest, “helps tie the indi-
vidual to the company. It builds loyalty to
the company.” In fact, some companies al-
low executives to keep interest payments
or matching contributions only if they stay
put for typically three to five years.

Top-hat plans amount to a huge and
ever-growing liability that is rarely well
disclosed to shareholders. But some compa-
nies dismiss the importance of their de-
ferred-compensation liability by pointing to
assets they have set aside to offset the obli-
gation, often in a trust. Tyco, for one, notes
that it has set aside assets in a trust to
cover its deferred-compensation program
liahilities of $175 million. “The fair value of
these assets exceeds the plan’s liabilities,”
says Tyco spokesman Gary Holmes.

But even when companies set aside
money to pay their deferred-compensa-
tion costs—and they are not required to
do so—they usually are not obligated to
use it for that purpose. Also, they may
not have set aside enough to account for
the cost of company contributions and
compounded annual interest over the
course of many years, says an SEC offi-
cial who declined to be named. “It isn’t a
neutral on the balance sheet,” he says.
“It’s a tremendously large obligation.”

Getting Out the Magnifying Glass

Back in 1992, the SEC beefed up disclo-
sure rules for executive pay and perks,
and companies began disclosing the an-
nual cost of plane rides, financial plan-
ning and moving costs—entitlements
worth tens of thousands of dollars for
some executives.

Deferred compensation, which can be
worth millions a year to executives, was
dealt with only in passing by the new
rules. Companies are required to report
only guaranteed above-market interest
paid annually into the accounts of the five

How Executive Accounts Grow

A sampling of interest and other contributions made to the deferred-compensation
accounts of senior corporate officers in 2001. This doesn’t include the portion of
interest paid at market rate, currently 5.9%, because companies are required to
publicly disclose only interest that is above market rate.

ABOVE-MARKET COMPANY
COMPANY EXECUTIVE INTEREST PAID CONTRIBUTIONS
Ball George Sissel $410,113 $20,000
Halliburton David Lesar $66,195 $457,980
McKesson John Hammergren $73,810 $131,117
Reliant Resources Steve Letbetter $54,915 $259,919
Tyco Dennis Kozlowski $219,543 $397,450
Wal-Mart David Glass $400,163 $113,432
Wyeth John Stafford $1,215,448 $47,700

Source: company filings

ble figuring out their own tabs for de-
ferred compensation. Halliburton spokes-
woman Wendy Hall said in an e-mail that
the “total liability” for the Halliburton
Elective Deferral Plan was $53.4 million as
of the end of June 2002. But that figure
doesn’t tell the whole story because it does
not take into account future interest costs
to the company. What’s more, Halliburton
has other deferred-compensation plans, in-
cluding some inherited through mergers,
Ms. Hall subsequently said. She added
that the total liability for the company’s
entire deferred-compensation program is
“not publicly disclosed information.”

Special Privileges

For most executives, the one potential
drawback to socking away large sums in
top-hat plans is that if a company be-
comes insolvent, they may have to get in
line with other creditors. But executives
have some protection against this prob-
lem because they have fairly easy access
to their money.

Tax law dictates that employees must
pay a 10% penalty if they make early
withdrawals from their 401(k) plans. But
when it comes to deferred compensation,
the IRS only says that executives must
have “substantial limitations or restric-
tions” on their ability to get the cash.

As a result, companies are free to de-
termine the penalties for early with-
drawal themselves. Many companies do
impose penalties, also known as hair-
cuts, of 10% or in the case of Verizon and
some other companies 6%. But some com-
panies impose no penalties, so long as,
when making the deferral, the executive
notifies the company when he or she will
take out the money. Both Kmart and Mer-
rill Lynch & Co. allow executives to defer
compensation for as little as one year,
according to their plans.

Some companies also design their
plans so that if there is a change in corpo-
rate control or the company hits the skids
financially, they will either pay out the
money to executives or guarantee it, ex-

cept in the case of a bankruptcy. Under
the terms of Halliburton’s deferred-com-
pensation plan, for example, the com-
pany is required to automatically turn
over account balances to executives
within 45 days if the company’s credit-rat-
ing were to fall below investment grade.

Enron Corp. had about 285 executives
enrolled in its deferred-compensation pro-
gram and had accumulated roughly $220
million in related liabilities by the time it
filed for bankruptcy-court protection last
Dec. 2. One of Enron’s plans guaranteed
executives a minimum 12% return on de-
ferrals.

The company allowed executives to
take money out of their deferral ac-
counts by paying a 10% penalty on the
money withdrawn. In the year before
the bankruptcy filing, about 140 execu-
tives with the title of managing director
or above deferred nearly $28 million of
their pay. About three dozen of those
executives withdrew a combined $32 mil-
lion from their accounts in the same pe-
riod, bankruptcy-court documents show.

Among the executives who withdrew
funds was Mark Frevert, former chair-
man and chief executive of Enron Whole-
sale Services. During the 12 months be-
fore Enron filed for bankruptcy, Mr. Fre-
vert deferred $3.4 million of his pay, but
he withdrew $6.4 million from the ac-
count he had accumulated over time.

Mr. Frevert’s attorney, J.C. Nickens,
confirms the withdrawals but adds that
his client “ended up losing a lot. He put

. a lot of money into that particular
vehicle because it was advantageous, ob-
viously, and because he believed in the
company.”

Journal Link: See a detailed
@ graphic on how to unravel the

complicated issue of deferred exec-
utive compensation, in the Online Jour-
nal at WSJ.com/JournalLinks. Also,
compare executive compensation by in-
dustry and function in the Salaries and
Hiring Info section on
CareerJournal.com.
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highest-paid executives. They are not re-
quired to disclose interest paid below that
rate or any gains pegged to stock funds,
hedge funds or other investments with fluc-
tuating returns. Such investments, of

rates determined pursuant to SEC rules and
the 10% to 14% interest” GE actually paid.

plans in effect between 1987 and 2001 0us salary deferral
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Congressional Proposal on Plans

annually on Dec. 31.

rate for December 2001 is 6.08%.

5. Doing the Math

on the calculations).

3. SEC Regulation S-K 402 (b)(2)(iii)(C)
To find out the market interest rate, turn to the
instructions for SEC Regulation S-K 402 (b)(2)(iii)(C).
There, the SEC defines market-rate interest to be
120% of the Applicable Federal Rate (AFR), as
determined by the Internal Revenue Service.

4. Exhibit Index to GE’s latest 10-K filing

To figure out which AFR is right in Mr. Welch’s case,
look here. Companies are required to file management
compensation plans with the SEC, and to list their
location each year. GE’s exhibit index shows that the
2001 Executive Deferred Salary Plan was filed as Exhibit
10(x) to its 2001 annual report. The plan document, in
Part IV, lists the interest rate as 12%, compounded

To find out the AFR, turn to the IRS tables, published
monthly, which show varying figures, depending on how
often interest is compounded. The market

With these three figures — the 6.08% market rate, 12%
total interest, and $1.25 million in above-market interest
— it’s possible to calculate how much interest GE paid
Mr. Welch in total last year. (GE declined to comment

M Start by calculating the above-market rate of interest paid:
Subtract the market rate (6.08%) from the total interest
(12%) to get 5.92%, the above-market rate worth $1.25
million to Mr. Welch, as the original proxy disclosure showed.

—

——

EXHIBIT 10(x)

Regulation S-K 402 (b)(2)(iii)(C)
Interest on deferred or long-term compensation is above-

marlget only if the rate of interest exceeds 120% of the
applicable federal long-term rate, with compounding ... [

2001 EXECUTIVE OFFICER DEFERRED SA
LARY PLAN
IV. MANNER OF ACCOUNTING {

2. Except as may be otherwise
Participant’s Deferred Accou
of base salary deferred on each Deferral Date as se
2., the special one-time matchi
Section Ill, and (c) interest at the ann
annually on each December 31.

REV. RUL. 2001-58 TABLE 1
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GENERAL ELECTRIC COMPANY I

prov_ided in Section V or VIII, the ]

nt will be credited with (a) the amount "

tforth in Section Il. |

ng make-up credit as set forth in I
ual rate of 12% compounded

AFR for December 2001

——— |
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PERIOD FOR COMPOUNDING: LONG-TERM _ ANNUAL |
AFR 5.05% |

110% AFR 5.57% ‘

120% AFR 6.08% ‘

130% AFR 6.60% .
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B Now calculate the total interest Mr. Welch received:
Take 12% of $21.1 million.

M The Answer?

M The next step is to calculate Mr. Welch’s account balance:
$1.25 million is 5.92% of how much? Divide $1.25 million
by 5.92% to get $21.1 million.

$2.53 million is the total interest he received in 2001.

more than 5.89% a year.

For the most part, public filings only
hint at a company’s total price tag for de-
ferred compensation, and the tidbits are
buried in footnotes and oblique language.
Companies are required to disclose only a
piece of what they promise execu-
tives—but not their total annual contribu-
tions or even how many employees partici-
pate in the plan. Just to estimate how
much an executive is getting often re-
quires access to a company’s filings going
back years. Publications distributed by at
least two federal agencies also are neces-
sary to fit together the puzzle pieces. It’s
beyond the experience, and certainly the
patience, of most shareholders.

Fuzzy disclosure by U.S. companies is
entirely legal. Still, incomplete informa-
tion can stymie the efforts of sharehold-
ers, regulators or anyone else trying to
calculate an executive’s full compensa-
tion. It also can keep them from being
able to understand deferred compensa-
tion’s impact on a company’s bottom
line. An examination of hundreds of pub-
lic filings by The Wall Street Journal
found that vague disclosure of deferred-
compensation plans is pervasive.

‘Exponential Growth’

Deferred-pay programs, often called
top-hat plans, have been around for de-
cades. A big push to beef them up came in
1994, when Congress enacted a law in-
tended to rein in the cost to taxpayers of
runaway executive pay. The law barred
companies from taking a tax deduction on
compensation in excess of $1 million a
year for any currently employed individ-

stock, they get a 25% matching contribu-
tion. Both companies say the contribu-
tions help retain executives.

Companies also increasingly are offer-
ing executives guaranteed rates of re-
turn. The approximately 200 executives
in Boise Cascade’s plan receive interest
payments equal to 130% of Moody’s aver-
age corporate yield, that comes to about
8.9% today. Harrah’s Entertainment
Inc.’s plan has provided 12% to 13% re-
turns in recent years. Halliburton Co.
paid an average of 9.8% on deferrals last
year. AT&T pays a minimum rate of 2%
above the yield on a 10-year Treasury
note, or about 7% last year.

AT&T provides above-market returns
in order “to be competitive with other
major corporations and their compensa-
tion policies,” according to a spokesman.

Another beneficiary of above-market
interest is Richard J. Meelia, chief execu-
tive of Tyco International Ltd.’s health-
care unit. He was paid $624,519 in salary
last year, a $7.6 million bonus and de-
ferred $6 million of his compensation, ac-
cording to the company’s proxy state-
ment. The company says executive ac-
counts recently received interest of about
9.1% a year. At that rate Mr. Meelia, 53,
can expect to accumulate more than $8
million in interest over the next 10 years,
even if he defers no more of his income.

In another flourish recently added to
some plans, companies permit execu-
tives to defer gains from exercising stock
options, swelling the size of the accounts.
At Sears, which started doing so in 1999,
the gains earn returns based on the per-
formance of Sears stock. The treatment

MOvV1g

and stock-option gains. These executives
are entitled to a company match of up to
3% of their salary, plus discretionary
awards by the board’s compensation com-
mittee “for any reason whatsoever,” ac-
cording to the plan, which is attached to
the back of the company’s annual finan-
cial report filed with the SEC in 1999.
They can earn a rate of five percentage
points above 10-year Treasury notes, or
currently about 8.6%.

Company filings show that in 2000
Kmart credited Floyd Hall, its 64-year-old
former chief, with $207,763 in interest on
his deferred compensation, plus $385,354 in
company contributions to his retirement
and deferral accounts. Mr. Hall said in an
interview that from 1996 through 2000, he
deferred a total of $4.47 million of his com-
pensation and received a total of $§1.09 mil-
lion from Kmart in company contributions
and interest. The pay he deferred was com-
pensation that Kmart would otherwise not
have been able to deduct from its taxes
that year, Mr. Hall said.

Benefits for the Company

Deferred-compensation plans differ
from 401(k) plans in another significant
respect. An employee’s 401(k) account is
kept in his or her name and is segregated
in a special account that the company
can’t dip into. Although participants in
top-hat plans have accounts, they really
are just bookkeeping devices, IOUs to the
executives from their companies.

The plans are set up this way, because
in order not to be taxed, the executive can-
not actually have the money in his name.
So even if the company tucks some of the

course, may have lost money recently.

And although companies are required
by the SEC to disclose agreements with
senior management, which includes de-
ferred-compensation plans, some don’t.
Tyco, for example, hasn’t filed its deferral
plan. Mr. Holmes, the company’s spokes-
man, says the company’s new manage-
ment is reviewing its disclosure practices.

David D. Glass, the chairman of the
executive committee of Wal-Mart’s board,
earned $400,163 in above-market interest
on his deferral account last fiscal year,
according to the company’s proxy. The
company did not have to disclose the addi-
tional interest that was paid at market
rates. Mr. Glass also received a company
contribution of $113,432.

For shareholders, this all means that
deciphering deferred-compensation pro-
grams, and calculating who is getting
how much, can border on the impossible.

To figure out how much GE paid into
retired Chief Executive John F. Welch
Jr.’s deferred compensation plan in 2001,
for example, it helps to have handy the
company’s proxy, attachment 10(x) to its
annual financial report, the IRS’s Reve-
nue Ruling 2001-58, a copy of SEC Regula-
tion S-K, Item 402(b)(2)(iii)(C) and, of
course, a calculator.

Mr. Welch, 66, who retired in Septem-
ber 2001, earned $3.4 million in salary
and $12.7 million in bonus that year. GE’s
proxy filing doesn’t say how much of his
compensation he deferred. It does, how-
ever, note that the company paid him
$1.25 million in above-market interest. In
the attachment to its annual financial
report, GE notes that it paid top execu-
tives 12% interest on their 2001 deferred
salary. Using those figures, plus the mar-
ket interest rate for December 2001 of
6.08%—Regulation S-K defines market-
rate interest as up to 120% of the rate
published monthly in the IRS publica-
tion—investors could calculate that Mr.
Welch received another $1.3 million in
market-rate interest. The proxy also
states that GE made a $340,375 contribu-
tion to Mr. Welch’s retirement and de-
ferred compensation plans, although it
doesn’t fully explain how the company
arrived at that figure. It all adds up to an
additional $2.87 million, or 17.8%, of Mr.
Welch’s 2001 cash compensation. And
that’s an estimate.

GE declined to comment on Mr.
Welch’s deferred compensation.

Divining the total price tag for a com-
pany’s deferred-compensation plan can
be equally frustrating. Companies are
not required to disclose it and so inves-
tors cannot see how the cost is growing.
Often companies lump it into more gen-
eral liability categories on their balance
sheets. Verizon Communications Inc. in-
cludes it in the figure for the cost of
pensions for rank-and-file employees. GE
includes it in the “other liabilities” line.

David Frail, a GE spokesman, says the
company’s liability for its deferred-com-
pensation plans is $2.4 billion. He says that
the company does not disclose the number
in its public filings because the amount is
not significant. “Frankly, it’s relatively
small for a company with half a trillion
dollars in assets,” he said in an e-mail.

Sometimes, even companies have trou-

Would Leave Some Loopholes

Until recently, executive deferred-
compensation plans largely escaped scru-
tiny by regulators. That changed after
Enron Corp. filed for bankruptcy late last
year, and court documents showed that
some Enron executives had withdrawn
millions of dollars from their accounts
just before the Chapter 11 filing.

In response, Rep. Robert Matsui, a
California Democrat, is sponsoring legis-
lation that would make it harder for exec-
utives to withdraw money from their de-
ferral accounts. Bill Thomas, a Califor-
nia Republican, subsequently made a
similar proposal. The legislation, how-
ever, wouldn’t put a stop to most with-
drawals.

Executives at many large companies
are allowed to defer large chunks of com-
pensation, enabling them to postpone
paying income tax on the money. The tax
doctrine of “constructive receipt” dic-
tates that income can be deferred as long
as an executive’s access to the money is
restricted. For that reason companies
usually impose penalties for early with-
drawals.

Rep. Matsui drafted the legislation be-
cause he thinks companies don’t go far
enough. The proposal would prohibit
withdrawals at will before an executive
retires or leaves the company. “Recently
we have seen many corporate executives
abuse deferred-compensation schemes
that allow them to reap substantial retire-
ment benefits outside of their company’s
retirement plan,” says Rep. Matsui. Be-
cause companies are spending dispropor-
tionately on executives, Rep. Matsui
says, “This practice actually provides a
disincentive for companies to set up gen-
erous, or even adequate, plans for their

workers.”

Rep. Matsui says that companies
have had so much leeway in setting up
the deferral plans that they are essen-
tially giving executives all the tax bene-
fits of 401(k) plans without the restric-
tions, such as a limit on how much can be
contributed annually.

The lawmakers also believe that
some companies may be flouting an-
other tax doctrine by putting the execu-
tive’s money into a secure account de-
signed to keep the cash beyond the
reach of creditors or claimants in law-
suits. Tax rules say that in order for an
executive to avoid paying taxes on com-
pensation, he cannot have received it.
Nor can it be held for him in a secure
arrangement. The legislation would re-
move tax breaks if companies broke
those rules.

Still, the proposed legislation would
only go part way toward curbing the
ability of executives to make early with-
drawals. It would exempt from its provi-
sions billions of dollars deferred before
the bill is adopted. The legislation also
only would apply to top officials, not
midlevel executives who often partici-
pate in these plans. Finally, executives
would still be allowed to withdraw their
money early, as long as they set up a
schedule of distributions beforehand.

A staffer for Rep. Matsui says that
although the legislation is limited to the
top executives, it is estimated to raise
$4.2 billion in tax revenue in the first five
years. “This gives you a clue to how rich
the plans are, and how most of the
money is concentrated at the top,” he
says.

—Ellen E. Schultz and Theo Francis

Juniper Networks Inc.

Wider Net Loss for 3rd Quarter
Is Posted on Slumping Sales

Juniper Networks Inc. posted a much
wider third-quarter net loss on continued
slack sales. The Sunnyvale, Calif., maker
of Internet-switching equipment posted a
loss of $88.3 million, or 24 cents a share, com-
pared with a year-earlier loss of $29.7 mil-
lion, or nine cents a share. Revenue
slumped 25% to $152 million from $201.7 mil-
lion a year earlier. Among charges in-
cluded in the results were $83.5 million in
costs related to in-process research and de-
velopment and $22.8 million for restructur-
ing; those items were partly offset by a
$62.9 million gain from retirement of debt.
The year-earlier period also included sev-
eral charges. Excluding such items, which
are considered part of ordinary operations,
Juniper’sresults were in line with analysts’
expectations. “Given the tough market con-
ditions and the integration of our recent ac-
quisition, we are pleased to have met the
goals we set for the company for the third
quarter,” said Chairman and Chief Execu-
tive Scott Kriens. Juniper in May agreed to
buy Siemens AG’s Unisphere Networks Inc.

— Dow Jones Newswires
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E.W. Scripps Co.

Third-Quarter Profit Doubled,
Led by Strength at Cable Unit

Third-quarter net income doubled at
E.W. Scripps Co., helped by a stronger-
than-expected performance from the
company’s cable-television networks.
The Cincinnati broadcasting-and-newspa-
per concern reported net of $45.7 mil-
lion, or 57 cents a share, compared with
$22.6 million, or 28 cents a share, a year
earlier. Revenue increased 11% to $371.5
million from $336.1 million a year ear-
lier. Scripps Networks, which includes
the Food Network and Home & Garden
Television cable outlets, posted a 26%
increase in revenue to $97.1 million. Rev-
enue at the TV station group rose 19%
to $72.7 million, which included $5.5 mil-
lion in political advertising, up from
$700,000 a year earlier. In the latest
quarter, revenue for the newspaper unit
edged up 1.3% to $180.2 million. Newspa-
per ad revenue was flat at $126.8 mil-
lion. In 4 p.m. New York Stock Ex-
change composite trading, Scripps
shares rose $5.93, or 9%, to $71.68.

—Dow Jones Newswires
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By MAUREEN TKACIK

As letters of the alphabet go, it’s al-
ways brought up the rear.

A vexing 10-point Scrabble tile, it’s
the least-often used letter in the English
language. The U.S. and Britain can’t
even agree on what to call it.

Yet the letter ‘Z’ is fast becoming the
new ‘S’—that is to say, ubiquitouz.

Just take a walk down the toy aisles
this holiday season. There are MGA En-
tertainment Inc.’s wildly popular Bratz
(Girlz and Boyz) dolls and Mattel Inc.’s
rival Diva Starz. There’s a toy called
“Scannerz” made by Radica Games Ltd.
and a Hasbro Inc. music box-type trinket
called “Finger Jamz.”

Target has embraced the Z with zeal.
On store shelves labeled “Kool Toyz,” the
trendy discount chain now sells Loud
Lipz, a kids’ karaoke machine; Trophy

Tailz, a  rodeo-
themed doll collec-
tion; Dinky Digz, a
doll house, and Mar-
ble Moovz, a tod-
dlers’ marble set—
not to mention Res-
cue Rigz, Control-
Botz, 4Wheelerz and
the now-sold out
American Patriotz ac-
tion figures.

Among snack
foods, there’s Care-
free Coolerz chewing
gum, Life Saver Kick-
erz gummy candy
and Oreo and Chips
Ahoy Cookie Barz.

Marich Confections, a mail-order choco-
latier based in Hollister, Calif., last year
introduced six varieties of chocolate
“Trufflz!”

So how did neglected Z reach the ze-
nith of the zeitgeist?

Some blame it on the Internet. All the
zippy lingo fostered by e-mail and chat
rooms may have led to Z’s new superstar-

1 dom. “So many kids are instant messag-
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Composite %Ibl%

W Forex View: The dollar
continues to plummet, as
investors seek out other

— Inside—
financial “havens.” There

3
% could be hope for 2003.

(Article on page BS8.)
* * *
B Credit Markets: Expect a blizzard of

corporate-bond deals next year, as big is-

suers celebrate low interest rates.
(Article on page C10.)
* * *
H IPO Outlook: Behind the increase in
issuance of “overnight” stock deals.
(Weekly column on page C5.)
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Lawyer Earrs Top Bllll ngs With Higl Dra nga

Theatrical Ferrara Defends Firms
Against Securities Regulators,
Reaping Handsome Dividends

By RANDALL SMITH
And DENNIS K. BERMAN

I OUISIANA REPUBLICAN Billy Tauzin was
grilling former Global Crossing Ltd. sales
executive Robin Wright in the backstretch

of a six-hour congressional hearing in September

when Global Crossing’s outside lawyer, Ralph Fer-
rara, jumped up to protest.

From a perch behind the row of witnesses, Mr.
Ferrara demanded: “l would respectfully ask the
chair to ask Chairman Tauzin to let the witness
finish her answer before there’s a second ques-
tion. She’s been interrupted twice. We’d like her
to be able to finish her answer.” Mr. Tauzin
shot back: “I’m going to interrupt any wit-
ness who’s not answering the questions |
asked them.” 1

The unusual breach of decorum, at a
venue where aggressive questioning of wit-
nesses is commonplace, stunned members of
the Energy and Commerce Committee’s sub-
committee on oversight and investigation, of
which Mr. Tauzin is chairman. But the epi-
sode didn’t surprise anyone who knew Mr.
Ferrara, a former general counsel at the
Securities and Exchange Commission who
has become a top rainmaker at law firm Debev-
oise & Plimpton. For 2001, his group’s billings of
nearly $30 million represented about 8% of the

Y
Dra_n‘a.t
; PerC r_ ek
4 Securities

/ lawyer Ralph
fl Ferrara can be
as flamboyant
3 as the operas

£ Scott Pollack
that he loves.

$326 million total for the entire firm.

In a field dominated by corporate stolidity, Mr.
Ferrara stands out for his theatrics. An opera buff
who wears $2,600 made-to-measure Brioni suits
and sports a crocodile briefcase, Mr. Ferrara regu-
larly attempts to intimidate, flatter and cajole
SEC staffers who are investigating his clients.

“I’m not going to be able to make you chairman
of the SEC if you can’t control your [other] office,”

he half-jokingly warned one midlevel SEC
staffer one evening last spring. Mr. Ferrara,

57 years old, was protesting the issuance of
multiple subpoenas by different SEC offices
to executives of one of his clients.

His firm has represented a number of
companies facing financial-reporting or
disclosure probes, including Waste Man-

agement Inc., MicroStrategy Inc. and Dollar

General Corp. He also handled a series of in-
surance-agent misconduct allegations against sev-
eral insurance companies including New York
Life Insurance Co., Aegon NV’s Transamerica
Corp., and
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AMERICAN STOCK EXCHANGE

VoL NET VoL NET
STOCK (SYM)  100s CLOSE CHG | STOCK (SYM)  100s CLOSE CHG
SVISol SVI 223 055 004 | Tipperary TPY 24 199 -0.01
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. USURF UAX 6023 0.08
Selas(p SLS 7155 010 |08 M s 03 —odi
SemotusSol DIK 272 013 -001 | 'g“'ts UL 1260 950 010
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SunairElec SNR 40 335 0.05 | +VTPure VPS 25 410 0.05
SunlinkHIth SSY 22 235 0.04 | Versar VSR a1 19 017
SuprUnfGp SGC 40 11.80 V!(onlnd Vil 7 339 019
Sprmelnd STS 35 415 -0.05 vlragﬁﬂnf V‘l;ﬁz 53(272 18%3 odi
Surgicare SRG 150 038 (.02 ircoMfg 30 -0,
TBAEWn TBA 22 120 005 | +VistaGold V6Z 3054 372 026
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SalSmBrayhodpt 31 6.45 ~0.10 30{"3“309\,[‘]’80 35? 32(3’8 gig
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TrgtsSico TCZ 141 2.40 -0.03 ashovg oL 0.
B WatscoB WSOB 2 16.60 -0.40
TargetsEMC 80 156 -0.04 | 8l URS e
TargetTrAmgen TIA 55 1015 -0.10 | | SNONC Bre 20 280 oo
TargetsGE TGE 172 520 -0.02 s
WellsGrdnr WGA 54 164 -0.10
Trots AXP TXM 87 572 002 | yytiprop WRP 25 1585 0.07
TrgtsPfe TPI 156 639 -0.21 :
- WescoFnl WSC 23530307
TrgtsDis TON 230 6.60 0.05 N
WstmnstrCap WI 99 275 -0.20
Targets Tr 59 9.25 -0.05 © -
WfieldFin WFD 17 1552 -0.09
Trgts Wimrt TWV 35 8.15 -0.02 Wstmrind WLB 61 11.81 -0.24
«Team TMI 72 7.83 011 | whegtonRurtinl WHT 24034 0.92 -0.08
+«Tech0psS TO 3 5 006| wimnEdGp WIX 58 679 019
«TecheHidg TSH 2 2737 0.5 | . wilshire0il WOC 61 3.60 0.21
«TchFlavors TFF 1 090 WinlndElec WEX 2 1.40 -0.02
TeleData TDS 683 47.55 -1.62 | WintonFnl WFI 39 11 0.10
Teletouch TLL 42 033 -0.11 |  WirlesTele WTT 84 1.90 -0.04
Tenera TNR 33 015 -0.01 WIdWrls XWC 535 0.11
Tengasco TGC 294 110 0.02 Woronoco WRO 7 2185 0.05
TrmrkWidwd TWW 3893 037 -0.06 | Wyndhm WBR 3564 0.25 -0.01
«Thermoview THV 48 0.87 Xcelera XLA 630 0.63 -0.03
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+BAATD ADS BT 161 1935 040 | FokinElchup FEP 15 10 o0 | IMPOU MO 128 2850 010 | g w100 013 -005 | NeRhRy NHR 26 1430 036 | quadtt ol 38 5 07
&L OV 20 058 001 | »FreqElec FEI 145 987 -008 | \WRECEOL R 0 S0 n T | Maviland MLP 72 1575 125 | NelHith NHC 18 1887 063 | pagiologix RGX 1686 208 0.08
CEFkin CK 82 215 .. | Frdylccrm RN 43 560 -0.15 | Pee PR o8 Ed Maxam MXM 33 916 -0.02 | MNatlVision NVI 7037 001 | “patoxchng RTX 240 029 ..
CPlAero (VU 280 453 -0.07 | wFrischs FRS 29 2070 015 | mPAROW g | Myrshwirs MYR 266 032 002 | NtrlGsGp N6S 48 376 016 | poygings RDIA 134 380 0.04
GFTh QW 25 017 o | FrotinCom ENT 900 033 -0.03 | ncoOppRity 10T 11881 006 | ppzoindn MRIA 2 895 00 | Ntrlesopwt 5 070 0.02 [ pefac REF 18 386 001
CabltelCom TIV 53 122 -0.08 | FurrsRestr FRG 31 015 002 | *InnSuithspty IHT 21 140 -0.20 | prmispec MSS 326 212 003 | +NCEPetro NCN 918 690 . | poalBeloit RBC 1957 2020 032
Calton Inc CN 68 016 .. «InSiteVisn ISV 1062 0.70 0.08 | peqTchsys MPP 173 224 010 | Nematon NVN 17 010 .. | pantech RTK 1726 044 003
Cambior CBJ 4525 150 -0.05 wntellichck DN~ 458 7.12 -0.38 | pog.com MDM 4 0.08 -0.02 | NVGldCas UWN 550 749 017 | patrctbiTch RVP 23 383 003
Camdenhitl CAC 82 25.35 -070 GHI IntlgtSys INS 28 164 002 | piedixRes MXR 1098 070 002 | Newbragh NWD 119 047 ~0.01 | preowtric RHM 201 080 035
CanadSupngy SN6 118 1 -0.02 IntAirSup6p YLF 1023 -0.01 |  pedtox TOX 61 7.06 -0.19 | NERealty NEN 140 005 | picaFoods RCF 33 0.98 -0.01
CannonExp A AB 59 031 0.01 | GAFnl GAF 30 2365 .| IRISIRI 70233 002 | s Memry MRY 4 165 .. | NewtekBsSves NKC 117 4 035 | pichmntMn RIC 1369 378 -0.14
CntrbryPk ECP 45 1355 -0.20 [ GSE Sys GVP 85 101 006 | Intst6C 16GC 12 330 -004 | MerchGp MGP 48 2223 -0.02 | NrdcAmTkr NAT 247 1355 0.04 | RiieraHidg RV 30 450 ..
«CanynRes CAU 753 1.07 -0.05 | «GalxyNutr GKY 176 2.30 -0.05 | Invrnssinv IMA 374 1375 0.08 | MrcryAir MAX 16 365 .. | NAmPaladm PAL 822 331 -0.02 | RivieraTool RTC 15 131 -0.01
CapRck RKE 2 1155 -0.10 | GenEmploy JOB 181 045 -0.04 | InvCapHidg ICH = 10 203 013 | MrtgHsptity MHG 10 4.94 -0.01 | NoTchint NTI 13385 -0.09 | RobrtsRlty RPl 319 610 -0.20
«CapAlininc CAA 114 17.40 -0.50 | GnsisBiovt GBI 144 065 .. | lomedinc 10X 382 134 0.04 | MrlynStrat DSP 10 9.35 -0.05 | NstorTch NSO 139 021 0.01 | Rotonics RMI 82 109 -0.03
CapPacHldg CPH 3 330 . | =GenesisEgy GEL 468 4.21 0.01 iParty IPT 121 019 MrLynSTInts DSK 23 9.65 0.44 OH Art 0AR 3 1350 0.75
CarbonEngy (RB 5 10.10 -0.15 GeneBiomed GEB 310 0.28 -0.01 1SCO Intl 1SO 609 033 -0.01 MrLyn 10Indx DTY 43 855 0.05 OlympcCscde OLY 5 045
Gurdiotech CTE 20 132 .. | GenStar GNT 1076 027 -0.03 | Isolagen LE 30 530 020 | MrlynOilnts OGN 31 7.40 -025 | ON2Tech ONT 1968 0.3 .. STU
CareerEngn CNE 30 0.25 -0.12 GlcrWirSve HOO 25 14.30 -0.40 IvaxCp IVX 5944 12.15 -0.10 | %Merimac MRM 12 475 «OneLiberty OLP 62 15.32 -0.07
CarverBep CNY 6 1122 007 | GldnStar 65S 18340 180 -0.10 | IvaxDiag VD 94 145 -0.06 | MicAnthywl MAJ 5 158 -0.02 | OrioleHmB OHGB 2 477 SIWCp SIW 19 7960 0.43
Friday, December 27, 2002 NET NET NET NET NET
AMEX STOCK DIV VLD CLOSE CHG |  STOCK DIV VLD CLOSE CHG |  STOCK DIV VLD CLOSE CHG |  STOCK DIV VLD CLOSE CHG |  STOCK DIV YLD CLOSE CHG
NET | WintrstCap pf 225 8.8 25.50 Gitigroup pfN 171 6.825.09 0.05 | x G&LRIty pfB 245 11521.29-013 |  MerlynDep SE 131e 12.41055-0.25 |  RousepfB  3.00 6.446.75 0.75
STOCK DIV YLD CLOSE CHG (itigroup pfQ 114e 4824  0.65 |  GabelliPRD 174 8720 ~-107 |  MerlynpfA 225 8028 .. |  RylBkScotpfB 2.80 102 27.35 0.05
Citigroup pfR 1.14e 4.7 24.06 -0.09 GabelliConv pf 2.00 7.8 25.75 0.15 Merlyn pfB  1.94 7.4 26.38-0.02 RyIBKScot pfC 2.38 9.2 25.80 -0.10
AllgntCapTr .99 8.91110 050 NYSE Citigroup pfW 175 6.825.65-0.03 |  GabelliEqTrpf 1.80 6.82640-0.01 |  MerlynpfC 2.00 7.426.85-013 |  RylBkScot pfD 228 8.526.85-0.10
Amex TIERS .. 920 010 ClvdElecpf 7.40 74100 .. |  GabelliTrpf 181 7.02575 0.15 |  Merlynpf 175 692541-0.04 |  RylBkScotpfE 225 8327.25 0.25
ArgoCapTrpf 110193 571 0.01 |  ABNAmpfA 188 742557 0.02 |  (sIFnlTOPrS 20916113 -021 |  GabelliMitipf 198 7.725.68 0.08 |  MerlynpfE 178 6.925.64 0.06 |  RylBkScotpff 213 7.927.10 0.05
CrdoBus pf 100 951050 020 |  ABNAmpfB 178 7.02558-0.03 | x (olonlCpTr 208 8.125.55-019 | +GenAminvpf 180 7.025.65-0.20 |  Merlynpff 182 7.02601-0.01 |  RylBkScotpfG 206 8.225.21 0.0
FCB/NC CapTrll 2.10 7.9 26.60 0.05 ACE CapTr  2.22 8.625.80 0.29 | s ColonlProp pfC 231 8.826.18 0.28 GECPINES6.10  ..2537 0.11 MerPP UPC-1 34p ...18.35 0.05 RyIBKScot pfH 2.01 7.9 25.48 0.08
FstWstCap93/8 .94 8.8 10.65-0.35 AESTr 33824.014.10-0.10 | s ColonlProp pfA 219 8.7 25.11-0.05 GenGrthProp pf 181 5.6 3239 0.19 MerlynDepTRUC 235 9.923.80 ... RyIBkScot pfl 2.22 8.526.25 0.10
FrRnge TruPs .88 10.7 8.22-0.31 AGL Cap TruPs 2.00 7.6 26.40 0.19 | x ComcastHidg 1.43 6.223.10 0.46 GenMtr PINES 1.83 7.4 24.88 -0.01 MerlynDep 1.54e 10.814.25 030 RyIBKScot pf) 2.36 8.9 26.40 -0.02
FrntinComm pfB ... 0.85-0.25 AMRPINES 197 19.210.28 0.23 ComEd TOPFS 2.12 8.425.20 0.10 Genltr nts32 .92 3.7 25.08 0.01 MerlynPP .68p ... 25.60 0.05 RyIBkScot pfK 2.19 8.2 26.60 0.05
GlerWtrTr pf 2.27 11819.20 0.20 | x ANZ pf 200 7.92546 0.16 ComercaCap pfZ 190 7.325.90-0.65 | x GenMtr QUIBS 1.81 7.3 24.63 -0.09 MidAmApt pfB 2.22 8.9 24.90-0.05 | X RyIBkScot pfX 2.13 8.126.40 0.07
HrtldFnl pf 240 9.026.80 0.15 | x ANZIIpf 202 7.92572 029 ComrclRlty pf 225 882570 .. | x GenMtrntsdl 1.81 7.3 24.74 0.05 MidAmApt pfF 231 9.1 25.50 -0.10 RoyceValTr pf 1.95 7.326.60 035
Hillman 2901172480 .. AT&TPINES 2.03 7.92575 0.05 | x CompassTr 184 7.325.25 0.16 GenMtr nts52 1.81 7.3 24.95 0.18 MillsCpdserB9 .71e 2.825.60 ... SBC CommPINES 175 6.6 26.60 -0.05
MerlynGap 115 8.313.82 0.05 | x AT&T81/4PNS 206 8.0 25.61-0.02 ConAgraCap pfB 125 5.323.80 0.05 GenMtr nts51 1.84 7.3 25.09 0.12 Mirant pfA  3.13 19.7 15.87 -0.23 SCE&TpfT 189 7.525.10 0.15
IndepCap pf .85 8510  0.10 AbyNitn pfA ADS 2.19 8.4 26.05-0.04 ConEdPINES 1.33e 5.126.30-0.01 GAPwrCap pfA 171 6.825.16 0.06 MsnCap MIPS A 2.47 13.2 18.75 -0.06 SJG CapTr pf 2.09 8.424.85-0.15
MerLynSR nts . 8 =030 Aetnants 213 8.225.95-0.05 ConEd PINES39 184 7.0 26.30 0.10 GAPwrCap 178 6.925.95 0.04 MsnCap MIPS B 2.12 11.218.95 0.10 | XSLGrRity pfA 2.00 6.232.03-0.58
Merlyn9% 90225 4 0.01 AFC Cap CorTS 1.94e 16.4 11.80 -0.05 ConEdpf 500 6379 034 GA Pwr PINES 1.72 6.9 24.85-0.15 MSPwr 1.80 7.025.75 0.10 SSBH Cap pf 1.80 7.225.09 ..
MerlynSR4nts ... 6.70-0.15 Agrium COPrS 2.00 9.0 22.31 0.16 ConEd PINESA1 1.88 7.0 26.75 0.10 GA PwrntsB 1.65 6.425.91 0.01 MSPwr pfB 166 6924 025 SWEPCO pfA 1.97 7.9 24.93-0.07
MerlynBdBth 199 6.23190 020 |  ALPwrntsA 178 7125 CrsEngy TOPPS 231 9624 092 | GAPwrntsD 166 6426 -0.05 |  MTPwrQUIPS 2111032047033 |  SavnhElCap.pf 171 6.825.20 0.10
Merlynlnknts .. 9.60-020 |  ALPwrntsB 175 7.025.05-0.05 | CmiEgyilTOPIS 205 932205 020 |  GettyRtypfd 178 7125 -050 |  MorgStanntsC 181 692610 014 |  SealedAirpfA 200 484190060
MrlynXinx  3.2513124.75-035 |  ALPwrntsC 175 692526-011 |  ComiEngyTOPIS 209 9.621.75 0.05 |  GlnboroughpfA 194 9.121.28-0.07 |  MtrolaCappfA 167 8120.70-0.26 | ~ SearsZents 175 732381 ..
MerLynlH nts . 730-030 | ALPwrnts) 169 652615 0.06 | Comgnts 200e 1271575 0.25 | x GlimchRitypfB 231 932472 015 | NBCappf 209 7.82670-015 | ~Searsnts 174 732383 021
MerlynTxinstr 238 13.018.30 0.05 |  AlbEngy pfA 238 ..2670 015 | xCpOffcProppfE 256 9.626.80 0.06 |  BFGoodrich 208 8325 015 |  NSPFnTOPrS 197 852330 .. | X SearsRbcknts 175 7324 0.4
MerlynBoeing 205 6.133.50-0.62 |  AlexREEQpfA 238 892672 0.03 | x s CpOffcProppff 247 9.52610-0.26 |  GrandMetropfd 236 852788 0.08 |  NVPCapQUIPSA 2.0510.918.85-035 |  SEMCOTruPs 236 9.925.88 0.0
MerLynCitiGp .61p .. 32.80-0.40 |  AllenTele pfD 3.88 5.472.25-2.65 | x CorrCorp pfA 2002 942125 015 |  GtAtPacQUIBS 234 13.916.80 022 |  NVPCappfB 1.9410.61830-030 |  SemcoPRIDES 1.1021.2 5.20-0.26
MrlynCall03 134 9.61395 010 |  AllstFng orTs 200¢ 7.6 2645 .. ConCorppfB stk ..24.90 0.08 | GtlksREIT pfA 244 9.4 26 NtlAustBk pf 200 7.8 25.73 035 gh”“”(E"W%UI‘,"RSS Zzﬁ 152’; %5-"% 0(212
MrLynEMC 129 17.8 7.25-0.10 AmBev ADS .28¢ 191513 0.02 Cntrywd CorTS 2.00 7.925.16 0.01 GIfPwrCpQUIPS 191 7.6 25.03 ... NtlComrcCpTr 1.93 7.5 25.87 -0.22 *Sh“W ("m"‘ 0 5 213 129 1"’-‘5’ ‘0-1
MerlynAmexDef ... 8.98 0.13 Amerco pfA 213 19.311.05 0.05 CoxComm DECS 6.86 22.9 29.92 0.07 HL&P Cap pfA 2.03 115 17.65 -0.25 NtlWstmin pfA 197 7.6 25.92 0.07 *Sha‘“w?l"(“"TPS 55 73 22-72 827
MerLynSTen . 930 0.24 AmAnnty TOPrS 231 9.524.29 041 | s CrescentRE pfA 169 8.9 18.90-0.20 HRPT Prop pfB .38 1.5 25.55 0.01 NtlWstmin pfC 2.16 8.2 26.40 -0.07 Sh“" v‘;l ‘"( Ts'ele 093
MerLynSel10 .. 820-0.20 AmExpress pfA 175 6.9 25.54 0.05 CrimmiMae pfB ...21.10 0.11 HRPT Prop pfA 2.47 9.4 26.25-0.09 NatwdFnl pfA 1.78 7.2 24.65-0.20 Sh’w“ dSTS 0202'13 e
WerlynStrbucs 38p .. 2033-0.08 | AmFlCpTOPS 228 912515 030 | CrimmiMaepff .. 9.10 0.5 |  HSBCpfE 181 712535 .| wNewPhixdpB 216 852556-004 |  andim Wb ol S2ched oo
MerLynTen nts w 7.98-0.17 AmGenl TOPRS A 1.97 7.4 26.66 ~0.29 CriimiMae pfG w 915 0.12 HarrsPfCap pfA 1.84 7.325.11 0.10 NewsCpOvr pfA 2.16 8.7 24.90 0.40 -x-SimonProplfB’nﬁ'EO 719165-036
MerLyn Strides BAC ... 33.95-0.03 AmGenCap TruPs 201 7.128.19-0.06 .« CrownAmRIty pf 550 9.856 -0.50 HrtfrdCap pfA 1.93 7.7 25.05 0.05 NewsCpOvr pfB 150e 8.118.60 ... SimonProppfF 219 822670 010
MerlynDell 184 7.22549-011 |  AmREPtrspf stk .. 7.37 002 |  DQEPINES 209 812592 017 |  HrtfrdlfpfA 180 712525-0.04 | sNexenpf 284 972515 010 |  gurio o0 131 112 1610 -0.20
MerlynHPi  .26p ...13.66-0.14 | x AON Cap CorTS 2.05 912261-0.16 DelmarPL pfA 2.03 8.125.16 0.01 Hrtfrd TraPs B 191 7.326.08 0.05 | <«NexenpfA 234 932516 0.16 SouthgernD(orTS 209 762735
Merlynind15 . 947-008 | x AonCorTS 194 852294 0.06 | Deltahirnts 20315413.20-0.05 | HIElcTOPIS 209 832520 .. |  NiSourcePIES 388 10.13838-028 | gicov'Topes 178 69 25.80 0.10
MerLynSt nts w075 005 | X AptwpfC 225 902505 035 | Detfd73/8 184 7325.28-002 | HithCrProppfA 197 7.92490-002 |  NSoRlwypf 260 654030-020 |  ohvioups 172 682530 011
MerlynAmgen .80p ...44.70-0.70 | x AptinvpfD 219 9.02430-0.04 |  DetEd75/8 191 7.62519 014 |  HithCrProppfB 217 8.625.20-0.10 |  Nrtllnvr ADS w 128 003 | T a5y 2645 04D
MongPwr pfA 440 835290 190 | x AptinvpfG 234 902592 0.09 | DetEd QUIDSJr 189 7525.05-0.10 | x+HIthCrRE pfB 222 882520 0.01 |  NolNPSpFA 3.00 674490-0.05 | SoiinionpfA 237 93 25.35-0.05
MSDWQualcm 3.26 9.833.27-0.48 | % AptlnvpfH 238 9.425.20 DeuDivRlty pfC 2.09 8.424.95-0.06 |  HeclaMin pfB .33 oSatesPur PUES Sp .. 2514 012 | Spuectend ot 928 86 2650 0.50
StrcPdtsPP Tr 1002 .. | x AptnvpfP 225 9025 040 | DeDivRltypfD 217 8725 HecoQUIPS 183 742481 006 | =NrthGrm pfB 7.00 5612557 157 | Suparsveiubs 19 832330 023
NolNPSpf 425 715950 025 |  AptivpfQ 253 972595-001 |  DewDivRityNpf 215 842560 010 |  Hercules TOPrS 236 11.0 21.40 NW Air QUIBS 238 15.615.25-0.03 | o ymBepbIERS 375 4878 0.5
PSBusPrks pfA 231 9.125.38-0.08 AptlnvpfR 2,50 9.526.40 0.09 DisneyStrPdts .37e 1.524.91 0.02 | «HighwdProp pfB 2.00 8.9 22.50-0.30 NowestCp  2.06 12.8 16.15-0.09 SvgnCp pfA 219 832650 0.02
PSBusPark pfD 2.38 9.225.98 0.27 ApplachPwr ntsA 180 7.3 24.65 -0.24 Disney Quibs 1.75 6.7 26.06-0.19 | <HighwdProp pfD 2.00 8.7 23.10 0.55 NowstrnCap pfB 1.80 11.6 1550 ... % SovranStrg pfB 246 942620 ...
PS BusPks pfF 219 8.4 26.10-0.10 ApplachPur ntsB 183 7.4 24.80 0.05 DominRes pfA 2.10 7.7 27.20 0.17 HiltnHtl QUIBS 2.00 8.124.80 0.05 Nowstrn pfA 2.03 11.817.16 0.36 StPaulCapTr 190 7.4 25.70-0.15
PacEntpfA 436 6.96341-050 [  AquilaQUIBS 19715213 -003 |  DuPontpfB 450 5385.25-0.75 | HomeProppff 2.25 8725.90-0.40 |  NovaChem pf 238 1291850 0.29 | Sterling 80 77 10.85-0.05
PacEntpfD 475 6.9 69.25-0.81 ArchstaSmith pfA 229 7.5 30.60 -0.27 DukeCap QUIPS 1.84f 7.4 24.72-0.08 HsptyProp pfB .. 2520 0.14 NovaChem pfA 2.26 12.5 18.05 -0.05 Stifel Tr 225 8.825.65 0.05
PacGE pfA ..17.99 0.29 ArchstnSmith pfD 219 8.426  -0.05 DukeCap TruPs 2.09 8.125.76 0.01 HsptlyProp pfA 238 9.2 25.94-0.05 NuvQlty Fd3 . 1501 .. StiwlFnl 197 7.82510 0.05
PacGE pfB .. 1650 ASBCCappf 191 7.525.54-0.01 DukeCap TOPYS 184 7425  0.04 | x HostMar pfA 250 9.8 25.55-0.03 OGE Engy pf 2.09 7.9 26.45-0.05 SunAmStrPdts 3de 1.3 25.83 0.03
PacGE pfC 71500 025 | wAssocEstatepf 244 10.8 2256 .. DukeCap pfQ 1.80 7.224.90 0.08 | x HostMar pfB 2.50 9.825.40 0.04 OHPwrntsA 184 732510-0.21 | aSuncorpf 228 862650 0.25
PacGE pfE .. 1510 Aus&NZ Bk pf 2.28 8.9 25.58 0.06 DukeCap pfV 1.80 7.225.10-0.10 | x HostMar pfC 2.50 9.8 25.40 0.04 OmgaHlIthcr pfA .22 -0.50 SunTrCapTRUPS 176 6.7 26.10 0.24
PacGE pfG S 1454-011 |  AvalnBaypfD 200 802515-0.10 |  DukengyntsC 165 632599 0.02 |  HshidCappfF 206 7.92620-0.01 |  OmgaHitherpfB  ..2035-050 |  SunlrCap 178 672640 0.22
PacGE pfH 1410 .| AvalnBaypfH 217 792735-005 |  DukeRltypfD 184 7.32530 0.04 |  HshldCappfP 181 7.524.13-0.02 | ONBCapTr 200 752660 040 |  SenskExppfB 180 7.225.11 0.1
PacGE pfl 2115 020 | AvistapfA 197 832370 018 |  DukeRlty pfE 206 8.02578 0.01 |  HshidCap pfT 2.06 8.22498-0.07 |  OwensILpfA 238 9.32550 020 |  TecoCapTruPS 213 842550 035
PacGE pfZ L2315 025 | BGECappfA 179 7.125.08-0.08 |  DukeRltypfl 211 802650 0.05 |  HshldCappfV 1.88 7.524.96 0.06 |  OwyGTriTOPrS 204 8.02536-0.01 |  TXUPRIDES 4.06 143 28.30-0.25
PGSE 7.9 quids 356e 15,6 22.75-0.05 |  BNY Caplilpfd 176 692534 0.11 |  DugsnCap pfA 209 832515 0.15 |  HshldCappfX 250 932698-0.02 |  PECOCorTS 200 772610 015 |  TXUpfA 181 8.6 2L05-045
PeriniCp pf ..1640-010 |  BNYCapTrpfE 172 672578 037 |  DugsnltQUIBS 184 732510 .. | x Hshldintpf6 190 7.72456 0.3 | x PECOEngypfA 380 6459.60-120 | TXUpfB 218 9.123.85-030
QCR Hidg 92 8,7 1055 0.18 BRE pfB 202 792573 0.23 DugsnLtpf 1.68 6.027.80 0.09 [ x HshldintpfH 55p ..24.52 0.08 | x PECOEngypfB 430 6.863.25 0.83 TalsmnEngy pfA 2.25 8.7 25.98 0.19
SY Bep 90 791138-022 |  BREProppfA 213 842540-0.10 | x Eastgroup pf 2.25 8.825.65-0.12 | x Hshidint pfS 188 7.7 2450 0.06 | x PECOEngypfC 440 6.6 66.40-010 |  TalsmnEngy pfB 2.23 8.6 25.90 -0.01
SeriesTele 921004 | BSCHFinpff 2.03 7.925.60 0.01 [  EIX QUIPS A .. 2173-037 | x Hshldint pfZ 2.06 8.025.70 0.07 | x PECOEngy pfD 4.68 7.0 67.33-0.50 | «TaubmanCtrpf 208 8.6 24.10-0.01
SoCAEAQUIDS 209 9123 -030 |  BSCHFinpfG 2.03 792575 0.06 |  EIXQUIPS B .23 -014| IACCappfA 206 812549 .. | PECOpX 200 7.825.80-0.05 | x TeleDatants 190 7.7 2482 0.0
SoCAEdpfB 1022 801275 .. | BSCHFinpf) 184 7.424.87-0.03 |  Eksprifinns pf 217 8.625.35-0.05 |  IBMCorTs 180e 692610 0.09 [  PGSTr pf j e 150-0.10 | sTemplelnind 3.75 8.444.62-0.62
SoCAEd pfC 1.06a 8.61230-0.20 |  BSCHFinpfQ 216 822625 0.23 |  ElPasofngypfC 238 13.018.28-0.22 |  IESUtIA 197 782510 0.15 |  PPLEICUHIpfA 440 6.666.90 0.85 |  TXICaplrSpuRS 275 8.7 31.70-0.05
SpectrmCap pfA 100 9.710.35-0.25 |  BACCapTrl 175 672627 0.04 |  EDSPRIDES 3.81f 17.721.48-026 |  IFCCapTrll 2.63 9.527.80 030 |  PSCOCapTr 190 832295 0.05 |  TextronCappf 198 7.925.15 0.04
S&PStrPts Tr .. 982 .| BACGapTrIl L75 672625 0.01 |  EmpDistelcpfD 213 812640-0.08 |  IFCCapTrill 219 7.827.95 .. |  PadfiCpQUIPS 206 8.225.25 013 | ThmbrgtgpfA 242 9.0 27.01-0.09
S&P TIERS .. 880 017 | BACGTr 47 182635 .| EntrgyARQUIPS 213 842535 .| INGCapTruPs 193 752571-0.23 |  PacifiCppfB 193 7.824.75-0.20 |  ToledoEd pfF 2.37 8.029.50 050
StrPdts TIERS .. 990 003 |  BancwestCappf 238 8.627.75-0.04 |  EntrgyGIfpfA 219 872506 0.05 | INGTruPs 230 8228 0.8 | x ParkuyProppfh 219 8.625.60 0.10 |  ToledoEd pfl 175 7.124.60-0.05
StrPdtsTIERSSP  ...10.05 0.01 |  BankAmTOPIS 175 7.025.07-0.12 |  EntrayGlfpfD 350 7.0 50 v | IBMCOTSIV.68p ..2654-0.11 |  PartnerRepfT 198 7.72570-0.15 |  TrchMrkCap 194 7.426.25-0.05
DS Cap pfA 213 872460 .. | BkAmCorTS 175 7.02510 0.05 | x EntPropTr 238 912625 039 | IFCCpTr  A8p ..2620 019 | «PartnerRepfA 200 802511 001 | TottapfA 222 842645 0.14
DS Cap pfB 201 832434 019 | BkOmepf/ 200 7327.22 0.05 | x Equitylnnspfh 238 10.123.62 030 | «IncopfE 275 5450.65 0.05 |  Penney)CCorts 191 8.82181-0.04 |  Tmsamer QUIBS 178 7.125.24 ...
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Insurers Move to Protect Policy

Continued From Page C1
pension benefits for a cash-in-hand, split-
dollar policy. Kenneth Lay, former chair-
man of Enron Corp., made such a swap,
giving up pensions the company owed
him for a policy costing $2.5 million.

The appeal of owning the policy out-
right is that executives can take the
policies with them when they leave,
and the benefits are out of the hands of
creditors if the company goes into
bankruptcy, unlike regular executive
pensions. Plus, the executive may get
to choose how the cash value is in-
vested.

Another reason for the growing popu-
larity of split-dollar insurance: In an
era of increased scrutiny of executive
pay, the policies obfuscate the value of
massive amounts of compensation to an
executive. That is because Securities
and Exchange Commission regulations
require companies to disclose the eco-
nomic benefit of a policy to top execu-
tives. And for years they have done so
using the term life-insurance value of
the policy—a fraction of the total value,
representing how much it would cost
the executive to buy his share of an
equivalent amount of term life-insur-
ance coverage. Because term life is so
much cheaper than whole or universal
life-insurance, it makes the policy look
much less costly and valuable than it is.

Motorola Inc. reported that in 2001 it
provided Christopher Galvin, its chief ex-
ecutive, term life-insurance premiums
totaling $3,928, a seemingly trivial
amount, but the company didn’t disclose
the total value of the policy. A spokes-
woman said that the premiums aren’t a
loan to Mr. Galvin, but declined addi-
tional comment.

Some companies report the outsize
initial premiums in proxy compensation
tables. But once the premiums are paid,
usually in a few years, the benefit van-
ishes from view altogether. Sometimes,
individual split-dollar agreements are in-
cluded as attachments to SEC filings, as
Mr. Lay’s was. Recently, however, com-

panies have taken to filing generic split-
dollar plans, which omit any details
about specific benefits promised to indi-
vidual officers. That leaves investors
with nothing more than the scant proxy
disclosures to determine how much the
executive receives, and how much it
costs the company.

Split-dollar insurance has long re-
ceived favorable tax treatment. Essen-

In an era of scrutiny,
split-dollar policies
obfuscate the value
of compensation.

tially, executives pay no tax on the poli-
cies they receive, except for being
taxed on the term value of the policy if
they didn’t pay that portion them-
selves. Moreover, by channeling the pol-
icy through a personal or family trust—
something Mr. Lay did, for example—
executives can further minimize the im-
pact of income and estate taxes.

In the last weeks of the Clinton ad-
ministration, the Treasury Department
proposed taxing the premiums as if
they were compensation, and a soft-
ened version of that proposal is pend-
ing. This summer, after Congress
passed the Sarbanes-Oxley act, some
companies, including AMR Corp. elimi-
nated their split-dollar programs. A
spokesman for AMR, parent of Ameri-
can Airlines, says the company viewed
the arrangement as a form of loan.

The American Council of Life Insur-
ers, a major industry lobbying group,
argues that split-dollar policies are nei-
ther compensation (beyond the tiny
term life-insurance portion that is al-
ready taxed), nor loans, so should re-
main unaffected by any new or pro-
posed rules.

Corporate Dividend News

Dividends Reported Dec. 27
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AlexandriaRIEstpfA. 59375 | Kimco Realty Cor .54
AlexandriaRIEstpfB.. .56875 | MetropolMtgeE-7PF. .1903
AmerExpress... .08 | Murphy Oil Corp.. s
BristolMyersSq Inc.. 28 s-2-for-1 stock
Campbell Soup Co .1575 | NorthropGruman pfB 175
Canon Inc ADS... tv.05 | SummitSec S-3 Pf 1615
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.175 | American Depositary Receipt/Share be-
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PAYABLE  RECORD

COMPANY PERIOD  AMT DATE  DATE

ACM Mngdinco M 0425 1-17-03 1-06

ACM MuniSecsInco .M 0725 1-17-03 1-06

AllianceCA Munilnc .M 076 1-17-03 1-06

AllianceNatIMun M 0795 1-17-03 1-06

AllianceNYMunilnc. M 0765 1-17-03 1-06

AllianceWIdDolG .08 1-17-03  1-06

Dodge&Cox BalFd. m1.25 12-31-02  12-26
m-Reflects $0.48 income an 77 capital ga|ns

Dodge&Cox IncoFd 12-31-02  12-26
m-Reflects $0.051 capital gains and $0.16 |ncome.

Dodge&Cox StkFd... m.76 12-31-02  12-26
m-Reflects $0. 36 (apltal qains and $0.4 income.

Hancock(J)PatPfDi 072 1-31-03 1-10

Hancock(J)PatSelDv.. . I\II .09 1-31-03 1-09

MngrsGIblBndFd.... A m.769 12-27-02  12-24
m-Reflects $0. 553 income and $0 216 (apltal qgains.

Mngrsint|Equity h.095 12-27-02  12-24

STOCKS

Energy Power Syst - -
s-1-for-3 reverse stock split, pending shrhldr approval

IntegrtdinfoSys - -
s-1-for-5 reverse stock split, effective 12/30/02.

FOREIGN

America MovilADS A .Q t.02148 1-03-03  12-24

Canon Inc ADS, 14579 - 1230

A-Annual. M-Monthly. Q-Quarterly. S-Semi-annual.
b-Payable in Canadian funds. c-Corrected. h-From Income. k-From capital gains.
r-Revised. t-Approximate U.S. dollar amount per American Depositary Re-
ceipt/Share before adjustment for foreign taxes.
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How Life Insurance Morphed Into a Tool of Corporate Finance

Continued From First Page
ers had long insured the lives of their
most important executives, to protect
themselves. “Key man” policies, as these
were called, weren’t new.

Nor was the type of insurance. In-
stead of simple, inexpensive “term” in-
surance, which protects for a set pe-
riod, companies bought the kinds called
“whole life” and “universal life.” These
don’t have a time limit. They’'re essen-
tially investment funds for the buyer
with a death benefit attached. The criti-
cal advantage is that, since they're a
form of life insurance, the money in
them accumulates untaxed.

What changed in the 1980s was that
some companies began shoveling huge
amounts of money into key-man policies.
They sought both tax-free buildup and
another advantage: They could borrow
from the policies and deduct the interest.
The combination yielded rich benefits
with little risk.

By the mid-1980s, companies were
pouring so much into the policies that
Congress, sensing a misuse of life insur-
ance, cracked down. A 1986 law said only
the interest on the first $50,000 borrowed
on a given policy would be deductible.

Companies quickly found a way around
the cap: Buy a great many policies. If they
insured thousands of employees, not just
“key men,” they could continue placing
large sums in life-insurance contracts and
taking out large tax-deductible loans.

“They thought, ‘Well, if we can do it
for 200, why not for 20,000?” ” says Ken-
neth Kirk, who worked at Clark/Bardes
Inc. That firm, a publicly held insurance
broker and consultant, has played a cen-
tral role in the evolution of corporate-
owned life insurance.

One company Clark/Bardes worked
with was Dow Chemical Co. When the
Midland, Mich., company decided to
have a look at the strategy, it saw an
obstacle. Like many states, Michigan re-
quired that a beneficiary of a life-insur-
ance policy have an “insurable inter-
est”—that is, the beneficiary would bene-
fit from the insured’s continued life and
be harmed by the insured’s death. Alas,
said a Dow Chemical internal memo,
except for top-paid executives, it was
“doubtful that Dow has an insurable in-
terest in any of its employees.”

But Clark/Bardes lobbied the Michi-
gan legislature to agree that employers
are harmed when even low-level workers
die. Reason: the cost of hiring and train-
ing replacements and providing future
employee benefits. Michigan agreed to
the change. And by 1992, Dow Chemical
had bought life-insurance policies on
more than 20,000 employees.

Amid lobbying throughout the 1990s,
the Michigan legislature chipped away at
other requirements, including one that in-
surance proceeds be used for employee
benefits. Thanks to lobbying by
Clark/Bardes and others, Michigan and
many other states handed employers a
near-blanket insurable interest on their
workers by the mid-1990s. Some other
states followed later, including Texas in
1999.

The lobbyists said employers would
use life insurance’s tax advantages to
finance employee benefits. “The main
reason employers are buying life insur-
ance is so that they can provide benefits,
in particular retiree medical benefits,”
says Jack Dolan, a spokesman for the
American Council of Life Insurers.

The link to benefits is a tenuous one,
however. For one thing, the tax-free
buildup in policies isn’t cash that employ-
ers are free to spend, until covered em-
ployees die. Secondly, the gains go into
the general corporate pot. “The assets
are fungible,” Mr. Dolan acknowledges.

Moreover, employers have been cut-
ting retiree health coverage throughout
the 1990s, even as they were buying
more life insurance. And some that
bought janitors insurance didn’t offer
retiree health coverage to the rank-and-
file workers whose lives they were insur-
ing. An example is Hillenbrand Indus-
tries Inc., a coffin maker in Batesville,
Ind. A spokesman for Hillenbrand says
it bought the policies to beef up other
employee benefits.

Tom Wamberg, Clark/Bardes’s chair-
man and chief executive, says that “even
though there’s no lockbox, those pro-
grams are, in [employers’] minds, dedi-
cated” to employee benefits.

In many states, it ceased to matter.
Thanks to lobbying by Mr. Wamberg’s
firm and others, many states eventually

dropped the requirement that corporate-
owned life insurance be used to finance
employee benefits. Across the U.S., mil-
lions of workers soon were being insured
by hundreds of employers, among them
AT&T Corp., Nestle USA and Amway.

Unmarked Envelope

In Congress, few knew how big a deal
this was until a brown envelope arrived
in 1995 on the desk of Ken Kies, chief of
staff at the Joint Tax Committee. Accord-
ing to Mr. Kies, inside was a list of com-
panies that had bought life insurance on
employees—along with calculations show-
ing how a company might take in $1.2
billion over 10 years by insuring 50,000 of
its people. One nugget Congress learned:
Wal-Mart Stores Inc. had made itself the
beneficiary of insurance on 350,000 work-
ers’ lives from 1993 to 1995.

write the $50,000 limit on deductible loans
against policies. After a turn as a tax law-
yer and lobbyist, he returned to the govern-
ment as staff chief at the Joint Tax Com-
mittee when the anonymous brown enve-
lope arrived. By early 1998 he was back in
the private sector, at a lobbying arm of
what’s now PricewaterhouseCoopers, and
Clark/Bardes engaged him tolobby his old
employer, Congress.

Mr. Kies helped lead the insurance
industry’s defense against the latest
threat to corporate-owned life insur-
ance. The campaign blanketed Congress
with more than 170,000 letters and faxes
and ran radio and newspaper ads target-
ing lawmakers. One of Mr. Kies’s argu-
ments was that companies borrow all
the time, and their loans shouldn’t be
regarded as necessarily going to buy
life insurance.

Wanted: Dead or Alive

Employers have continued to buy ever-greater amounts of life insurance on
employees, eluding lawmakers’ crackdowns again and again.

KEY MAN
INSURANCE

JANITORS
INSURANCE

MANAGERS
INSURANCE

Employers buy
insurance on

Top executives

Rank-and-file workers

Middle managers

When 1980s* to present 1987 to 1996 1996 to present
Government 1986: Congress limits ~ 1996: Congress phases 1997: To prevent lenders
crackdown interest deduction fora out interest deduction for ~ from taking out policies on
single-policy loan to policy loans mortgage holders and deposi-
$50,000 tors, Congress limits deduction
on loans used to buy life
insurance on them; it exempts
policies on employees.
1998-2000: Congress seeks
to rescind the 1997 exemption
Employer Companies instead Companies instead borrow ~ Employers continue to buy
response buy thousands of money from other sources  even more life insurance on

smaller policies on
rank-and-file workers

to buy life insurance on
managers

employees

Ostensible use
of insurance

To protect company
from untimely deaths
of key executives

To pay for retiree medical
benefits

To pay for retiree medical
benefits and executive deferred-
compensation programs

Financial benefit
to employer

(for all types) produces attractive returns.

Money in policies grows tax-free and boosts income. The combination of tax-free
returns and deductions for interest on loans used to buy life insurance effectively

*Employers purchased smaller amounts of key man insurance prior to the 1980s.

Seeing a big cost to federal coffers,
Congress in 1996 voted a three-year
phaseout of all deductions for interest
on loans against life insurance. The
Joint Tax Committee estimated the sav-
ing to the Treasury at $16 billion over
10 years.

With no more $50,000-per-policy cap,
companies had no more need to buy poli-
cies on large numbers of employees.
They basically stopped buying janitors
insurance policies. And while generally
keeping these policies in force, they
stopped borrowing against them.

Companies still had a big incentive to
own life insurance, though: the tax-free
buildup. And they found a way around
the interest-deduction crackdown. They
simply borrowed elsewhere, with interest
that was still deductible, and then bought
more insurance. “Indirect leverage,” this
was called.

Indirect leverage was especially ap-
pealing to banks, since they can borrow
money cheaply. Banks bought fresh poli-
cies on employees. By 1997, some were
looking into insuring the lives of deposi-
tors and credit-card holders, as well. And
Fannie Mae, the giant mortgage buyer,
proposed to insure the lives of home-mort-
gage holders.

That was too much for Congress. It
nixed these innovations by going after
any loans that a firm might use to buy
life insurance on depositors or mortgage
holders. The formula: If such a firm
bought X amount of life insurance, then
for X amount of that firm’s loans, inter-
est wasn’t deductible.

Yet the new law didn’t apply that same
interest penalty when the life insurance
covered employees. In 1998, the Clinton ad-
ministration tried to close the door on this
exception. Clarke/Bardes was among
those lobbying to defeat this effort.

Hiring an Insider

This time around, Clark/Bardes had
the help of one of the government’s lead-
ing experts on the corporate-owned life
insurance: Mr. Kies.

As a House Ways & Means Committee
staffer in the 1980s, Mr. Kies had helped

U.S., Mexico Close to Chicken Deal
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from only around 1%.

But the country’s chicken industry—
the world’s sixth largest—may well be
more vulnerable. Mexican tariffs on
chicken are slated to fall to zero from 49%
overnight. And the tariffs already have
fallen sharply—from 99% last year. There
are other reasons to worry about the
nearly one million Mexicans who work in
the poultry industry, too. Because U.S.
consumers prefer breast meat and pay a
premium for it, U.S. chicken producers
export legs and thighs—which Mexican
consumers favor—at prices that some-
times are half what Mexican producers
charge for them. Even with the tariff at
49% this year, U.S. producers sold about
$130 million of chicken parts to Mexico,
according to U.S. producers.

A deal between the U.S. and Mexico
likely would raise tariffs on chicken parts
such as legs back to 2001 levels of 99% for
2003, according to U.S. producers. Tariffs
then would drop an average of 20 percent-
age points a year for five years until they
reach zero. In return, Mexico would have
to give up an equal amount of trade pro-
tection in other parts of the poultry
trade, by lifting quotas on whole chick-
ens or turkeys, for instance.

“We are working with the Mexicans
on a deal and recognize their concerns,
given the nature of this market and that
tariffs are dropping fast,” said Bill
Roenigk, vice president of the U.S. Na-
tional Chicken Council, which represents

chicken producers. Mexican producers
and trade officials confirmed the talks,
which started in late November.

U.S. producers say they are being
pragmatic given what they say is an in-
crease in Mexico’s non-tariff trade barri-
ers for incoming chicken parts in recent
months, including new disease-testing re-
quirements and a jump in random inspec-
tions at customs. “Mexico is red-taping
us to death. If we don’t do a deal, we’re
going to get more of the same,” said Jim
Sumner, president of the USA Poultry
and Egg Export Council.

Mexican officials say they are playing
fair given that exports of Mexican chick-
ens to the U.S. are blocked because of
health concerns.

Economists say there are other rea-
sons for the move, too. Two of Mexico’s
three biggest poultry producers are
U.S.-based Tyson Foods Inc. and Pil-
grim’s Pride Corp., and neither company
is keen to hurt its Mexican operations.

Mexican producers say the extra time
will allow them to create a program with
the government to lower high costs for
such things as energy and corn feed,
which put Mexican growers at a disad-
vantage compared with U.S. counter-
parts. But economists say Mexico needs
to develop a plan and not just buy time.
“The underlying questions is, how much
can you do in three or five years? Are
you just postponing the inevitable?” said
Kenneth Shwedel, an agricultural econo-
mist at Dutch bank Rabobank.

MOvV1g

The Clinton administration’s 1998 ef-
fort to limit tax deductions for borrowing
went down to defeat. So did similar ad-
ministration efforts in 1999 and 2000. Last
year, Clark/Bardes gave a board seat to
another  Washington  heavyweight,
former Ways & Means Chairman Bill Ar-
cher, who had criticized janitors insur-
ance as a tax shelter in 1995. Mr. Archer
didn't return calls seeking comment.

Janitors insurance had by then mu-
tated into managers insurance. Focusing
on middle managers made it a little eas-
ier to argue that the insurance was being
used to finance employee benefits, since
managers were almost always eligible
for benefits. While most states no longer
cared what employers used life insur-
ance for, the IRS did, to some extent.
Under tax law, life insurance purchased
by a corporation is supposed to have a
business purpose.

Consenting Adults

Another change: Instead of keeping
their life-insurance buying secret from
employees, companies usually got their
consent, often by telling them the insur-
ance would help the company thrive.

That’s what Bank of America told
managers, says Cristina Deniel, who was
a vice president there in 1996. She de-
clined to let the bank buy a policy on her
life after she learned the bank would
keep the policy in force if employees left,
tracking their deaths through the Social
Security Administration. “I found that
disgusting, frankly,” says Ms. Deniel,
who left the bank the following year.

Employers today sometimes offer
managers incentives to agree to be in-
sured. Ms. Deniel says Bank of America
offered a modest payment to a charity of
her choice when she died. Bank of Amer-
ica declines to comment on Ms. Deniel’s
experience.

New York Times Co. uses a different

kind of carrot: It permits certain highly
paid employees to use a deferred-compen-
sation plan if they let the company make it-
self the beneficiary of insurance on their
lives. About 200 employees have agreed to
do so, a spokeswoman for the company
says.

At KeyCorp, J. Stephen Reid readily
gave consent, but changed his mind
when he got a sense of how big the policy
was. He learned from an annual report in
1998 that KeyCorp’s life insurance on
workers had a cash value of nearly $2
billion. Estimating that this translated to
$8 billion or more in death benefits, he
remembers thinking, “My God—they’re
covering people for huge amounts of in-
surance, and I'm one of them.”

Employers rarely tell employees how
much they’re covered for, but sometimes
an estimate can be teased out. Wachovia
Corp.’s life insurance has a cash “surren-
der” value of $6.1 billion, according to
the company and its filings with the Fed-
eral Deposit Insurance Corp. That might
buy death benefits of a little under $20
billion. Wachovia says it insures about
20,000 lives, implying average death ben-
efits of $952,380. Wachovia says it can’t
calculate an average death benefit, but
calls the estimate high.

Mr. Reid says Key Bank wouldn’t tell
him how big a policy it had on his life,
nor what insurer provided it. An insur-
ance salesman for 38 years, Mr. Reid, 63,
calls corporate-owned life insurance “the
underbelly of the insurance industry that
they don’t want you to know about. I
know I'm insured for the rest of my life,
and I don’t like it.”

Novel Strategy

Mr. Reid recently wrote a mystery
novel, “Murder Insured,” in which a firm
hired a hit man to kill executives and col-
lect death payments; the firm metits earn-
ings targets, and officers got their bo-
nuses. It was a spoof, of course, but Mr.
Reid says he nonetheless refused to let his
current employer insure his life: “I didn’t
want to have two ransoms on my head.”

KeyCorp declines to comment on Mr.
Reid’s experience. A spokesman says
that “employees do not pay premiums,
and therefore there’s no reason to dis-
close the details of the policy to them.”

This year, insurance lobbyists again
stepped up to the plate amid new rumblings
in Congress about reining in corporate-
owned life insurance. Rep. Gene Green,
Democrat of Texas, proposed requiring em-
ployers to tell all employees, past and
present, about any coverage bought on
their lives since 1985. Democratic Sen. Jeff
Bingaman of New Mexico began looking
for cosponsors for a measure to eliminate
tax benefits for policies covering employ-
ees gone for more than a year.

Clark/Bardes and insurance-industry
groups led the opposition, aided by Mr.
Kies’s lobbying practice, which
Clark/Bardes acquired earlier this year.
The industry took out radio ads in the
Washington area attacking proposals to
curb what it called “business insurance.”
The proposals went nowhere.

Court Record

Recently, lawsuits have shed light on
some usually hidden details of corporate-
owned life insurance. After the IRS invali-
dated deductions for interest on loans
against janitors insurance, several com-
panies sued to reclaim the lost deduc-
tions. So far they’ve made little headway.

Wal-Mart is involved in two other
kinds of lawsuits. First, it has sued sev-
eral insurers and brokers, claiming it
was misled about the risk that loans
against janitors insurance might be
nailed as a tax shelter. The IRS disal-
lowed interest deductions on the retail-
er’s janitors insurance, and the com-
pany subsequently gave up the policies.
The defendants in Wal-Mart’s suit, filed
in Delaware state chancery court, in-
clude units of American International
Group Inc., Hartford Financial Services
Group Inc. and Marsh & McLennan
Cos. They declined to comment.

Wal-Mart was itself sued by the
widow of a worker whose life it had in-
sured, Douglas Sims. A federal district
court in Houston ruled that the retailer
had no legal right to insure Mr. Sims.
Wal-Mart is appealing.

For investors, the challenge is knowing
how much life insurance might be contrib-
uting to a company’s bottom line. Few com-
panies mention life insurance in their fil-
ings. When they do, they sometimes use
vague terms such as “mortality income re-
ceivable,” a phrase favored by Panera
Bread Co.

The St. Louis restaurant company col-
lected $3 million from the deaths of em-
ployees and ex-employees last year,
equal to nearly a quarter of its net in-
come. Panera’s chief financial officer,
Bill Moreton, says that in 1994, when the
company owned Au Bon Pain cafes, it
bought policies on 4,600 employees as a
“tax strategy.” He says Panera borrowed
against the policies and used the death
benefits to repay some of the loans.

Bank of America obtains about $570 mil-
lion in revenue and $196 million in net in-
come a year from the life insurance it
owns on employees and ex-employees, ac-
cording to a Wall Street Journal estimate
based on the bank’s $9.5 billion of life insur-
ance. That would be about 2.9% of 2001
earnings. The bank doesn’t dispute the es-
timate.

Clark/Bardes itself got income from
life-insurance on an employee in 2000.
“Includes $1 million in life insurance pro-
ceeds in Other Income,” says a line from
a financial summary it provides inves-
tors. When asked, the insurance broker
and consultant confirms that the pay-
ment was a death benefit, paid to it after
an employee died in a plane crash.

Insurers Do It, Too

There’s sometimes a bit more disclo-
sure when the employer that’s buying
life insurance on workers is itself an in-
surer. If it buys the policies from a subsid-
iary, it has to disclose the purchases as
related-party transactions.

Prudential Insurance Co. of America
owns four groups of policies on workers’
lives, valued at $813 million, prospec-
tuses show. Prudential says it uses the
policies to pay for employee benefits but
declines to provide details. MetLife Inc.,
a big seller of corporate-owned life insur-
ance, bought policies on “several thou-
sand” of its own employees in 1993, 1998
and 2001. Hartford, another major pro-
vider, took out an undisclosed amount of
insurance on about 800 of its own manag-
ers earlier this year.

A Des Moines, Iowa, insurer called
AmerUs Group Co. has life insurance on
most of its 1,000 or so employees. It bought
them for the tax benefits, says a company
official, Marty Ketelaar, who adds: “It’'sa
profitable piece of business that also al-
lows the employee to derive a benefit.” He
declines to specify the benefit.

The industry is reluctant to say how
big the overall market is or how fast
it’s growing. A.M. Best determined in
1999 that sales of corporate-owned life
insurance were growing faster than
sales of other kinds, but Best says it no
longer keeps track of corporate life-in-
surance purchases. CAST Management
Consultants in Los Angeles has said
that in the two years through 2001,
sales of new corporate-owned life insur-
ance rose 60%. It declines to provide
more recent figures.

The benefit many companies now
say they’re financing with life insur-
ance is deferred-compensation, which is
a kind of giant savings plan for highly
paid executives. But even if an em-
ployer buys bales of life insurance in
connection with its deferred-comp
plans, there’s no guarantee the money
will remain in the policies.

Consider what happened at Enron
Corp. It took out $500 million of life
insurance on employees, which it indi-
cated was to finance its deferred-com-
pensation programs and executive pen-
sions. But Enron borrowed most of the
assets within the policies, documents
from bankruptcy court filings show,
leaving it roughly $145 million short of
what it owed its executives for deferred-
compensation benefits alone.

Now the policies are assets in Enron’s
bankruptcy proceedings. The total death
benefits on the policies, before paying off
policy loans, could reach $2 billion. Wait-
ing in line for this money are Enron credi-
tors, to whom Enron executives are
worth more dead than alive.

U.S. Inventories Labs
For Strains of Polio
To Prevent Accidents

Associated Press

ATLANTA—The federal government
is taking an inventory of polio strains in
labs around the country as part of an
effort to prevent the virus from acciden-
tally escaping and causing outbreaks
once the disease is eradicated.

All 31,000 institutions that have polio
virus stocks—including health depart-
ments, hospitals and private companies—
have until tomorrow to submit a report to
the Centers for Disease Control and Pre-
vention.

The CDC is also asking labs that no
longer need to work with the virus to
destroy any stocks they have.

Federal officials have said polio could
be eradicated globally within two years.

Health officials learned a lesson from
what happened with the smallpox virus.
That disease was eradicated from the
world in 1977, but less than a year after
the self-congratulatory ceremonies, two
smallpox cases emerged from a lab in
the United Kingdom.

Polio, which can cause paralysis and
death, isn’t thought to be as dangerous
as smallpox as a bioterrorist weapon be-
cause fewer than 1% of those infected
with polio develop symptoms. People
around the world also have been vacci-
nated against polio for decades.

There are only 10 countries where po-
lio is endemic, and last year there were
fewer than 500 cases world-wide. The last
U.S. outbreak happened in 1979.

Three Mile Island
Plaintiffs End Action
After Court Setback

Associated Press

HARRISBURG, Pa.—Attorneys for
1,990 plaintiffs who said their health was
damaged by the 1979 reactor meltdown at
the Three Mile Island nuclear plant say
their legal action is over.

Earlier this month, the Third U.S. Cir-
cuit Court of Appeals refused to hear an
appeal of a lower-court decision granting
summary dismissal of the claims against
former TMI owner General Public Utili-
ties Corp. and related defendants.

“There’s nothing more that can be
done to proceed with them, essentially,”
said attorney Lee C. Swartz. “We doubt the
U.S. Supreme Court would agree to hear
the case.” No other major litigation re-
mains from the accident at TMI, the na-
tion’s worst commercial nuclear accident.

The plaintiffs said their health was
harmed by radiation that escaped from
the damaged TMI-2 plant for several
days before the reactor was brought un-
der control. An estimated 100,000 people
fled the region during the crisis.

GPU and Nuclear Regulatory Commis-
sion officials have maintained not
enough radiation was released to cause
adverse health effects, but some doctors
and antinuclear activists argued that
was unclear.

A spokesman for a watchdog group
that monitors Three Mile Island vowed
the group “will continue to pursue and
track radiogenic cancers.” “While this is
a setback, I believe we’ll endure and pre-
vail, probably when I'm a very old man,”
said TMI Alert spokesman Eric Epstein.

Pfizer Inc.

FDA Approves Marketing
Of Relpax Drug for Migraines

Pfizer Inc. said it received approval from
the Food and Drug Administration to market
its Relpax migraine drug. Pfizer said Relpax
is the newest product in a class of antimi-
graine medicines known as triptans. Discov-
ered and developed by Pfizer, Relpax acts on
blood vessels and sensory nerve endings to
relieve symptoms of a migraine attack. Rel-
pax has been approved for migraine treat-
ment in 51 countries, and it has been intro-
duced in 17 countries. The FDA’s review of
Relpax had been stalled for more than a year
while Pfizer conducted additional tests to as-
suage agency concerns about coronary
safety. Pfizer of New York said the most com-
mon side effects reported in clinical trials in-
clude fatigue, somnolence, nausea, and dizzi-
ness. Relpax’s common side effects are simi-
lar to the adverse events that have been re-
ported with triptans as a class, the drug
maker noted. An estimated 28 million Ameri-
cans—oneinfive women and onein15men—
experience migraines.

—Dow Jones Newswires

Blyth Inc.

Blyth Inc. said it has decided to place
Wax Lyrical Ltd., its United Kingdom spe-
cialty retail chain, in administrative receiv-
ership. Wax Lyrical is aretail chain of 35 can-
dle stores with annual sales of about $16 mil-
lion. Blyth, Greenwich, Conn., said the
chain has been unable to achieve sustained
profitability, mainly because the distribu-
tion of candles and related products has be-
come increasingly more mainstream, with
major retailers and others offering competi-
tive products. Blyth expects to report a loss
on the disposal of Wax Lyrical for its fiscal
fourth quarter.  —Dow Jones Newswires
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Tax Advantages

Of Life Insurance
Help Lift Income

By THEO FRANCIS
And ELLEN E. ScHULTZ

Corporate owners get a variety of tax
and accounting benefits from life insur-
ance on employees.

The kind they load up on is “cash
value” life insurance, so-called because
besides a death benefit, it includes a tax-
sheltered investing account. This ac-
count is like a big, nondeductible IRA:
The policyholder deposits money into it,
the insurer subtracts a slice to pay for
fees and insurance, and the remainder
grows tax-free. That growing remainder
is known as the cash surrender value, or
cash value. It’s an asset.

For families, these cash-value policies
are often a poor deal, because the com-
missions are usually high. But employers
negotiate low commissions. It can make
sense for them to round up cash they
might have lying around, on which
they’'re earning taxable returns, and
plow it into a life-insurance policy, where
the returns aren’t taxed.

The downside is that the money is
tied up for long periods, essentially until
the insured employees die. The employer
could get at it by surrendering the policy,
but that would make the gains taxable.
Employers used to take big simultaneous
loans against the policies, but interest on
such loans is no longer deductible. What
does free up the money, sooner or later,
is the death of the employee. It brings a
death benefit, which isn’t taxable.

These death benefits, except in rare
cases where a number of employees die
unexpectedly soon, aren’t usually a wind-
fall to the employer. Insurers price their
products carefully, so that, over time, the
sums an employer pays for the insurance
coverage will roughly balance what the
insurer has to pay out in death benefits.

Income Stream

So if the deal ties up money so badly,
why bother? The answer: All the years
that this (tied-up) money is growing, the
employer can keep reporting the accumu-
lating gains as income.

The reason is that under generally
accepted accounting principles, life insur-

Tax-free gains flow to
the income statement
every quarter, giving a
boost to earnings.

ance investments are treated differently
from many other kinds of investments. If
the employer had invested in a stock port-
folio, and it gained in value, the gains
wouldn’t add to the company’s income
until it sold the stock. All the company
could do in the interim is add the portfo-
lio gains to its balance sheet.

But if an investment in life insurance
grows, the gains flow straight to the in-
come statement every quarter, boosting
earnings. And, of course, those are tax-
free gains, unlike the kind the company
would get from a stock portfolio.

What about an investment loss? The
chance of that is remote with policies
that pay fixed returns, which are com-
mon. Some policies are invested in
stocks, and they of course do lose money
at times. Insurers offer mechanisms that
help companies to smooth out the gains
and losses over several periods, and gen-
erally avoid recording hits to income.

Policy Loans

In the late 1980s and early 1990s,
many companies took the tax benefits of
life insurance one step further, by taking
out big loans against the policies at the
same time as they bought them.

Here’s how it worked. An employer
would pour $100 million into insurance on
its employees, paying the insurer that
much money, plus fees. The insurer cred-
ited the employer with, say, a 10% rate of
return on this money, or $10 million in
the first year, tax-free.

But the employer immediately bor-
rowed out the entire $100 million, paying
the insurer 12% interest, or about $12 mil-
lion the first year.

Wonder how the policy could earn 10%
if the proceeds had all been lent back to
the employer? The answer is that the
employer, technically, borrowed from the
insurer, rather than withdrawing its pre-
miums. They remained there, earning
their 10%.

So now the employer, paying $12 mil-
lion in interest and earning $10 million,
was out $2 million. Not a good deal? Not
until you consider that the $10 million is
tax-free, while the $12 million of interest
paid is deductible. At a 40% tax rate, that
saved the employer $4.8 million off its
other taxes.

Bottom line: The employer still had
its $100 million, it was paying $2 million
to the insurer, and it saved $4.8 million
on its taxes—a net gain of $2.8 million.

As for the insurer, it had made an
essentially riskless two-percentage-point
spread.

In 1996, Congress put a stop to this by
abolishing deductions for interest on pol-
icy loans. In response, companies began
taking out other loans—on which interest
was still deductible—and then buying
more life insurance. This move has virtu-
ally recreated the deal Congress thought
it had abolished. It’s particularly attrac-
tive for employers with cheap access to
borrowed money, such as banks.

Whether or not it is leveraged this
way, corporate-owned life insurance pro-
vides a relatively predictable stream of
tax-free investment returns, flowing to
the bottom line for years.
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When a Worker Dies, Should the Company Profit?

Continued From First Page

tuted the program in 1994 “to offset the
rising cost of employee benefits.” A
spokesman for Nestle says, “We have
not done this for financial gain.” A
spokeswoman for Procter & Gamble
says the company uses the insurance
“partially to finance retiree health bene-
fits.”

Tom Ayres, spokesman for American
Electric Power Inc., a Columbus, Ohio,
gas-and-electric utility that has COLI
policies covering more than 20,000 work-
ers, says the policies improve the com-
pany’s bottom line. Investment gains on
the policies add to income, he says, and
“as the insured employees die, we’re
getting death benefits, which is cash
income.” But he adds that the death
benefits are “dedicated to retiree bene-
fits,” though the individuals covered by
the insurance receive nothing directly.

John Sullivan, chief financial officer
of Trans World Entertainment Corp., an
Albany, N.Y., company that acquired
CM Holdings in 1999, said he couldn’t
comment in detail because of a case
pending in the U.S. Court of Appeals in
Philadelphia. In that case—similar to
others brought by Winn-Dixie, AEP and
Dow Chemical Co.—Trans World is seek-
ing to have reinstated some interest-pay-
ment tax deductions it took on borrow-
ings against its janitors insurance. A
federal district court had earlier
granted an IRS request to disallow the
deductions during CM Holdings’ bank-
ruptcy proceedings.

Mr. Sullivan does say that Trans
World “inherited the policies” from CM
Holdings. Those policies covered at
least 1,400 employees in 1990, based on
a company document reviewed by The
Wall Street Journal. The document,
called a death run, lists on page after
page the names, ages and Social Secu-
rity numbers of the workers, as well as
how much money the company will re-
ceive for each employee’s death, even
those who die long after leaving the
company. Younger workers will gener-
ate from about $400,000 to almost
$500,000 in death benefits each, the docu-
ment shows, while older workers will
bring the company about $120,000 to
$200,000 each. (Younger workers yield
bigger payouts because, based on actu-
arial calculations, they are less likely to
die soon, so the same premium amount
buys more coverage for them.)

Another name on CM Holdings’ 1990
death run is Margaret Reynolds, of Union-
town, Ohio. Mrs. Reynolds suffered from
amyotrophic lateral sclerosis, or Lou Geh-
rig’s disease. In her final years, her five
grown children took turns caring for her.
At one point, says her son John, they
begged CM Holdings for $5,000 to pay for a
specialized wheelchair so they could take
their mother to church. “They said it
wasn’t covered,” Mr. Reynolds says.

Mrs. Reynolds, a $21,000-a-year admin-
istrative assistant and buyer, died in 1998

‘Dead Peasants’

Like many companies, Winn-Dixie took out
insurance policies on its rank-and-file
workers that pay death benefits to the
company when the workers die. Here’s
how these workers were referred to in
internal company memos:

“Bruce- Here is a very
rough beginning of the
booklet we are preparing
for Winn-Dixie. A section
on Dead Peasants
remains to be written...”

I

“I want a summary sheet
that has... the Dead
Peasants in the third
column.”

™
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at age 62. Her family received a $21,000
benefit from a life-insurance policy pro-
vided to employees by CM Holdings. CM
Holdings received a COLI payout of
$180,000.

“They got what?” John Reynolds says
when told. He sells life insurance himself,
to small businesses, but he says he had
never heard of janitors insurance. “It’s
mind-boggling.”

For decades, a corporation or an indi-
vidual wanting to buy life insurance on
someone else had to have a significant fi-
nancial or emotional stake in the person’s
survival, known as an “insurable inter-
est.” Thus, companies were able to buy
life insurance on certain executives, and
partners in law and accounting firms
could buy life insurance on each other. The
rule had evolved to prevent incentives for
murder or negligence, and to discourage
one person from profiting from the death
of another.

But in the 1980s, insurers persuaded
regulators in most states—Texas being a
notable exception—to rewrite the rules to
allow employers to buy life insurance on
the lives of all employees. The practice
took off as employers became aware of the
tax advantages, especially the ability to
borrow against the policies and then de-
duct the interest payments.

Federal tax law prohibits the use of life
insurance as a tax shelterif thereisn’tale-
gitimate business purpose for having it.
From the start, many companies have as-
serted that they use COLI to pay for em-
ployee benefits. Still, they aren’t required
to disclose how they do use COLI money.

In 1996, Congress clamped down, forc-
ing companies to begin phasing out the in-
terest-payment deductions they were tak-
ing on COLI loans. And the IRS began
working on collecting some of the money
the companies had deducted from their
taxes. Some government officials say the
sum under investigation is probably much
higher than the $6 billion the IRS con-
firms, and involves as many as 700 compa-
nies.

Security and Exchange Commission

Death
Benefits

How companies
profited from the
deaths of their

employees

Felipe Tillman William Smith Doug Sims Peggy Stillwagoner
EMPLOYMENT Music-store worker Convenience-store clerk Distribution-center worker Home-health nurse
DIED January 1992 December 1991 December 1998 October 1994
AGE 29 20 47 51
CAUSE AIDS Murdered at work Heart attack Car accident
DEATH BENEFIT $339,302 $250,000 $64,504 $200,000
PAID TO Camelot Music/ National Wal-Mart Stores Advantage

CM Holdings Convenience Stores Medical Services

Source: WSJ research

filings provide some clues about the
amounts of tax dollars at stake. In 2001,
American Greetings Corp. recorded a
charge of $143 million for potential expo-
sure to disallowed deductions on COLI-
loan interest payments. R.R. Donnelley
& Son Co., a Chicago printing company,
agreed this month to pay the IRS $150
million for disputed deductions related
to policies covering more than 20,000
workers. And W.R. Grace & Co. indi-
cated in its 2001 filings that it deducted
$163 million in interest after 1992 and
has current unresolved tax exposure of
$57 million. “We believe the loans had
and continue to have a valid business
purpose,” says a Grace spokesman, who
adds that the company took out the poli-
cies to pay for benefits programs.

The courts have tended not to accept
companies’ rationale for using COLI
“We do not believe that the purpose of
the [plan] was to fund employee bene-
fits,” wrote Judge Robert P. Ruwe in a
1999 federal Tax Court ruling against
Winn-Dixie. The Jacksonville, Fla., su-
permarket chain brought the case
against the IRS, seeking to reinstate de-
ductions it took on COLI policy loans
covering 56,000 workers.

Judge Ruwe noted that Winn-Dixie had
high staff turnover and didn’t end up pro-
viding retiree medical benefits to most of
its workers, while it continued to collect
death benefits on those who leave the com-
pany before retirement. The judge con-
cluded that the executives “recognized
that it was a tax shelter,” and that ulti-
mately, over the 60-year life of the policies,
the company hoped to save $2 billion in
taxes.

In June last year, the U.S. Court of Ap-
peals for the Eleventh Circuit in Atlanta up-
held the Tax Court decision. And just Mon-
day, the U.S. Supreme Court declined to
hear Winn-Dixie’s appeal. A Winn-Dixie
spokesman says the company is disap-
pointed with the high court’s decision, but
is “sufficiently reserved for any liability”
arising from the case.

While the IRS can find out about COLI
policies directly from the companies, dis-
closure requirements aren’t tight, making
it hard for others to determine just how
much money is squirreled away in the in-
surance. Employers do, in fact, use other
kinds of COLI to pay for lavish retirement
benefits for executives. But disclosure
rules don’t require them to distinguish be-
tween executive COLI and janitors COLI.

Further, companies report all their life
insurance in aggregate. Accounting rules
require only that they report increases in
the aggregate cash values of their life-in-
surance policies—and only if the in-
creases are “material.” Materiality isn’t
defined.

“So, some large companies with COLI
don’tneedtoreportitatall,” says a former
government tax official. Congress would
have to ask its economists to estimate the
cost totaxpayers, says another former offi-
cial, J. Mark Iwry, who was chief pension
regulator at the Treasury. “They’d have a
hard time coming up with a number.”

Big Business

Even with the phaseout of the most
attractive tax breaks, COLI is still big
business. Among the major marketers
of COLI are Marsh & McLennan Cos.
and MONY Group Inc. Marsh & McLen-
nan itself “inherited” a policy covering
an undisclosed number employees
when it acquired insurance consultant
Johnson & Higgins in the mid-1990s, a
spokeswoman says. She says that the
company no longer pays premiums on
the coverage, and that it hasn’t re-
ceived any death-benefit payments for
its 295 employees who died in the
World Trade Center on Sept. 11.

Among insurers, Hartford Life is a ma-
jor COLI provider. At the end 0f 2001, Hart-
ford Life had janitors insurance with a
face value of $4.3 billion in force among its
clients, according to its latest annual re-
port. COLI in all its forms brought the
company $37 million of its $1 billion of net
income last year.

Since Congress reined in some of
the tax breaks, most employers have
nonetheless left their janitors coverage
in force. After all, they still enjoy the
tax-free buildup of value in the poli-
cies, which adds to net income. (This
income is referred to in financial state-
ments under generic headings like
“other income” and “other assets.”)
And then the death benefits go to the
company, tax-free.

These future death benefits become
an “attractive off-balance sheet asset,”
says Albert “Bud” Schiff, president of the
Association for Advanced Life Underwrit-
ing and chief executive of NYL Executive
Benefits LLC, aleading marketer of COLI
for executive benefits in Stamford, Conn.
“Companies understand that they have
this significant downstream earnings
growth.”

That’s why they keep an eye out for
the deaths of employees after they
have left the company. One way they
can do that is by checking the Social
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Security Administration’s database of
deaths. When AEP bought its policies
in 1990, a company memo noted that
“in an effort to keep the tracking of
reported deceased participants of the
AEP COLI plan as simple as possible,”
the company “would track each individ-
ual reported to us either by AEP or the
Social Security sweep.”

Employeesrarely know about a compa-
ny’s plan to buy COLI policies. In some
states, including California, Michigan,
Ohio, Illinois and Minnesota, companies
are required by law to secure employee
consent to include them in coverage. In
that case, the employer may offer work-
ers anincentive of a modest amount of life
insurance without charge.

That happened to Gloria Jacobs. A few
years before she retired in 1993 as a bene-
fits manager for Walt Disney Co. in Or-
lando, Fla., she received a letter telling
her that if she agreed to be covered under
a COLIprogram to finance employee ben-
efits, she would receive free life insur-
ance of $10,000. The alternative was to
pay for life insurance herself. Ms. Jacobs
agreed to participate.

A Disney spokeswoman declines to
say how much the company will receive
when Ms. Jacobs dies, nor how many em-
ployees and retirees are covered under
COLI.

Even when employees are informed
about the insurance, they may be un-
aware that the company stands to benefit
more than they themselves, or that the of-
fer of free insurance to get them to con-
sent is not protected under federal bene-
fits law. Employers can cancel it at any
time.

Wal-Mart Stores Inc. took out COLI on
about 350,000 of its workers in the 1990s, of-
fering $5,000 in life insurance to those
who agreed to be covered. Only 500 asked
to be excluded, a spokesman says. The
brochure that Wal-Mart gave to employ-
eesnoted that the company would provide
the benefits “as aresult of financial gains
from life insurance policies Wal-Mart will
purchase ... [that] will result in the finan-
cial benefits for the corporation.” But the
brochure didn’t make it clear that the com-
pany expected toreceive a benefit far out-
stripping the death benefit it offered work-
ers. “We could have communicated
more,” a Wal-Mart spokesman says now.
In 1998, the company canceled the $5,000
benefit for workers.

Last year, Jane Sims filed suit against
Wal-Mart in U.S. District Court in Hous-
ton, alleging that the company didn’t
have an insurable interest in her late hus-
band, Doug, a Wal-Mart distribution cen-
ter worker in Plainview, Texas, whose
death at age 47 in 1998 brought $64,504 in
insurance benefits to the company. The
case is pending.

Wal-Mart says that it ended its jani-

tors coverage by January 2000, and that it
no longer receives death benefits when
employees or former employees die. The
company says it “has substantially re-
solved” all COLI-related issues with the
IRS. “We were looking toreduce our corpo-
rate income taxes,” the spokesman says.
“That’s really why we did it. ... It was a
tax strategy that didn’t work out as ex-
pected.”

Mrs. Sims’ lawsuit is one of several
filed in recent years in Texas by clients of
Houston law firm McClanahan & Clear-
man LLP. These cases all turn on the argu-
ment that mere employment doesn’t qual-
ify as the insurable interest that Texas
law requires.

That’s the argument of Angela Smith.
In December 1991, her husband, William,
was working extra hours as a clerk at a
Stop-N-Go convenience store in Pasa-
dena, Texas, for extra Christmas money
when arobber shot and killed him. He was
20 years old.

The store’s owner, Houston-based Na-
tional Convenience Stores Inc., didn’t par-
ticipate in the state workers’ compensa-
tion system, which provides death bene-
fits to families of workers killed on the
job. And like others that opt out, it had
taken out insurance on its clerks to pro-
tect itself from the cost of wrongful death
or negligence lawsuits arising from work-
place deaths. The policy, from Lloyds of
London, paid NCS $250,000. The company
offered Mrs. Smith and her son, Brandon,
one year old at the time, a payment of
$60,000 to settle any potential lawsuits,
she says.

‘It Seemed Like a Lot’

Mrs. Smith, who was 18 at the time
and still in high school, thought the com-
pany was just being nice. “It seemed like
alottome,” she says. When she later dis-
covered that the company would receive
about $250,000 from her husband’s
death, she was appalled. “Ican’t believe
they would do such a thing and make
money off people,” she says. “It's
wrong.”

She sued NCS in state court, alleging
violation of Texas’ insurable-interest
rules and seeking payment of the COLI
money to Mr. Smith’s estate. In 1999, the
court awarded the estate $456,513, which
included insurance, attorneys’ fees and
interest, according to Mike Myers, an at-
torney with McClanahan & Clearman,
which represented Mrs. Smith.

NCS appealed that judgment. On
Wednesday, NCS agreed to settle with
Mrs. Smith for $390,000, McClanahan &
Clearman says. Two other plaintiffs in a
similar case will receive $375,000 apiece
if the Smith settlement is approved in
court. Valero Energy Corp., San Anto-
nio, acquired NCS and its COLI policies
lastyear throughits acquisition of Ultra-

mar Diamond Shamrock Corp., which
had earlier bought NCS. Valero spokes-
woman Joanna Weidman, noting that
Valero “inherited these cases,” said,
“We’re happy to have resolved them in
the best interests of everyone involved.”

In a similar case in 1998, NCS argued
that it did have an insurable interest in
its workers because, without workers,
“NCS would not generate revenue and
would cease to exist as a viable entity.”

The Texas court in that case sug-
gested that NCS consider liability insur-
ance.Italsonoted: “While it may be true
that NCS, like any other company, needs
employees to generate revenue ... most
cases addressing this issue have found
that an employer does not have a pecuni-
ary interest in the continued life of its
employee, unless that employee is cru-
cial to the operation of the business.”

“Crucial” is an abstract term. But it
isn’t difficult to see that many people
covered by COLI policies play little role,
if any, in the companies that benefit
from their deaths: part-timers, for in-
stance, and retirees.

In 1994, Rusty Stillwagoner, a police
officer in Sulphur Springs, Texas, got a
call from the dispatcher saying that his
mother, Peggy, had been in a bad acci-
dent. Mrs. Stillwagoner, a nurse, was
driving to her next home-care appoint-
ment when another driver slammed into
her Geo Metro. At the hospital, Rusty
Stillwagoner found the paramedics per-
forming CPR on his mother. The 51-year-
old Canadian immigrant underwent
emergency surgery, but she died soon af-
terward.

Facing tens of thousands of dollars in
medical bills, Mrs. Stillwagoner’s fam-
ily asked her employer, Advantage Medi-
cal Services Inc., if it provided any life
insurance or other benefits. The owner
of the company, Ron Lummus, “ ‘tearful-
ly’ denied the existence of any insur-
ance covering Peggy,” a Texas appeals-
court judge later wrote.

A few months after the accident,
an insurance-company investigator
called Mrs. Stillwagoner’s husband,
Kenneth Stillwagoner, asking him to
sign papers releasing her medical
records. When the family returned the
investigator’s call, they learned that
Advantage Medical Services held a
$200,000 insurance policy on Mrs. Still-
wagoner’s life. “My father blew his
top,” says Lt. Stillwagoner, who, like
several other family members, had
worked for Mr. Lummus at one time
or another. “We were pretty shocked.”

The family sued in state court in Hop-
kins County, arguing that the company
had no insurable interest in Mrs. Still-
wagoner’s life and seeking the death ben-
efit the company had received.

She was, after all, just a temporary
employee who had been with the com-
pany for two months, and who was re-
placed the day after her death.

The family lost and appealed. The
company insisted that it did have an in-
surable interest, because the field nurse
had the “opportunity to attract or create
new business and was therefore a valu-
able employee,” the Texas appeals court
noted.

In late 1998, the appeals court re-
versed the lower court’s ruling and
found that Kenneth Stillwagoner had a
right to challenge the insurance pay-
ment to Advantage Medical Services.
Subsequently, the company and Travel-
ers Insurance Co., a unit of Citigroup
Inc. that sold Advantage the coverage,
settled with the family for $395,000.

A spokeswoman for Travelers de-
clined to comment. Carl D. Bryan,
who represented Mr. Lummus and Ad-
vantage Medical, says the accidental-
death policy was a rider that came
with a policy the company had bought
to pay wages for employees injured
on the job, not a policy the company
took out separately. Mr. Lummus
“wasn’t trying to hide the fact that
there was insurance—he didn’t even
know there was [life] insurance.” In
any case, Mr. Bryan adds, “if a com-
pany pays the premium, why
shouldn’t it benefit from the policy?”

Andersen Breaks Off Talks on Its Criminal Case

Continued From First Page
Duncan acted within the scope of his job
when he ordered the destruction of tons of
Enron-related documents.

The breakoff of settlement talks has
broad implications for both Andersen
and the government. For Andersen, it
heightens chances that the firm will
quickly implode. What was the nation’s
fifth-largest accounting firm has lost
about 225 of its 2,300 U.S. publicly held
clients this year. Partners are fleeing
and the firm has been scrambling to
sell off chunks of its operations in the
U.S. and overseas to other accounting
firms.

As for the Justice Department, it
had been counting, as part of a settle-
ment, on winning total cooperation
from the accounting firm and its part-
ners and employees in the Enron case.
This would give prosecutors unfettered
access to all the accounting firm’s
records. Perhaps more significant:
Andersen’s personnel could be used to
identify which Enron executives took
part in key meetings at which the en-
ergy company’s aggressive accounting
moves were devised.

Big Pressure

A lack of cooperation from Andersen
hardly would paralyze the Enron investi-
gation. Prosecutors still have Mr. Dun-
can’s cooperation, and they still can ex-
ert big pressure on other Andersen part-
ners and employees to turn state’s evi-
dence or risk prosecution themselves.

During settlement talks, Andersen
had tentatively agreed to provide infor-
mation on any improper activities by
Andersen employees, further bolstering
the government’s leverage. Now, the
government may find itself impugning
the testimony of Andersen employees at
one trial—that of Andersen in
May—and then defending those same
employees if they provide information
about activities at Enron.

As recently as a week ago, a crimi-

nal settlement agreement seemed all
but certain. The government would
have lifted the obstruction indictment,
and Andersen would have admitted that
some of its partners and other employ-
ees committed criminal wrongdoing for
destroying documents in its botched au-
dits of Enron. Andersen would have pub-
licly stated that it was responsible for
those actions as a firm. It would have
been placed under a probation period of
at least two years. If it violated the
terms, the indictment would have been
reinstated.

Andersen began pursuing a pack-
age of reforms designed by Mr. Vol-
cker under which the firm is divesting
itself of all operations except auditing,
to eliminate potential conflicts of inter-
est.

Meanwhile, Andersen and opposing
attorneys in the class action agreed
tentatively on a $300 million settle-
ment—a figure based mostly on how
much Andersen could afford. The SEC
sought relatively nominal amounts in
fines.

Turn for the Worse

Settlement discussions in the class-
action case took a turn for the worse
this week. A dispute erupted between
lead shareholders’ attorney William Ler-
ach and commercial banks and securi-
ties firms that are both creditors of En-
ron and defendants in the class action.
Mr. Lerach had demanded that the
banks, including J.P. Morgan Chase &
Co. and Citigroup Inc., sign waivers re-
linquishing their right to have any fu-
ture trial judgments reduced to reflect
Andersen’s proportionate liability for
Enron’s collapse. The banks have con-
sistently refused.

An attorney for J.P. Morgan on
Wednesday night publicly criticized Mr.
Lerach for continuing to insist on the
waivers, saying he was costing his cli-
ents “hundreds of millions of dollars.”
The court-appointed mediator in the

class-action case, Eric Green, yesterday
blasted the J.P. Morgan attorney for
this public criticism and said it had
disrupted the settlement talks. Mr. Ler-
ach declined to comment, other than to
say the negotiations were “continuing.”
J.P. Morgan said it stood by its attor-
ney’s comments.

Some lawyers involved in the civil
talks privately doubt there will be an
agreement. Other issues left to resolve
include how to divy up the $300 million
between shareholders, creditors and
other parties. Mr. Green, the mediator,
said, “Until I report to the court that
we have terminated our negotiations,
they are ongoing.”

Andersen also faces a trial beginning
April 29 in a case brought by the bank-
ruptcy trust for the Baptist Foundation of
Arizona in a state superior court in Phoe-
nix. The firm agreed about six weeks ago
to pay $217 million to settle that case, but
changed its mind later.

A criminal conviction of Andersen
probably would mean the death of the
firm. Under federal law, it then would
be able to continue auditing publicly
owned clients only by first securing a
waiver from the SEC. Even without a
conviction, state accountancy boards
could move to pull the firm’s licenses.
Arizona is among those already seeking
to bar Andersen from practicing.

Amid yesterday’s tumult, Anders-
en’s dismantling continued. The firm
agreed to sell a portion of its tax prac-
tice to Deloitte & Touche LLP, ending
a two-week battle for the high-margin
business, according to people familiar
with the matter. In doing so, these
people noted, Andersen was passing
over an expressed interest for part of
the unit by Ernst & Young and an
offer to acquire the entire unit in a
management-led buyout from San
Francisco leveraged-buyout firm Fox
Paine & Co.

—Kara Scannell
contributed to this article.
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Troika of Europeans
Are Hoping to Crown
Sacramento at Last

Continued From First Page
when he was sidelined.

By winning three-quarters of their
82 regular-season games and the NBA’s
Pacific Division, the Kings earned cru-
cial home-court advantage throughout
the NBA playoffs, which start tomor-
row. They also won the right to imagine
a great dream come true: toppling their
downstate nemesis, the reigning back-to-
back NBA champion Los Angeles Lakers.

Are they ready? “I should ask you,
are they ready for us?” says Mr. Divac,
the Kings’ 7-foot-1 center, a couple of
days before a Kings-Lakers game in late
March. “We have a better record. Every-
thing is in our hands.”

Indeed, on Oscar night last month, the
big showdown in California wasn’t in Hol-
Iywood but 350 miles northwest, at the deaf-
ening Arco Arena. It was Sacramento’s
118th consecutive sold-out game.

Basket for Basket

The ball found its way into Mr. Di-
vac’s hands with just 1:19 left in the
March 24 contest, and the visiting Lak-
ers clinging to a one-point lead, 93-92.
Hyped on national television as a battle
for Best in the West, the game had see-
sawed all night, with the Kings’ long-
range sharpshooters matching the acro-
batic grace of the Lakers’ Kobe Bryant
basket for basket.

Mr. Divac, the 34-year-old bearded Yu-
goslav playing on his third NBA team in 13
seasons, clanged a shot off the rim but was
fouled by Laker bigman Shaquille O’Neal,
who committed his sixth and final foul.
Mr. Divac walked slowly to the foul line for
two free throws—and a chance to put the
Kings on top.

The Kings’ players set the tone all
season with exhilarating teamwork on
the court—many Kings baskets are set
up by three or four passes—and unusual
camaraderie off the court. “I'm happier
than when I score when I see somebody
else score from my pass,” says Mr. Di-
vac, who, for the fourth time, led the
NBA this season in assists per game by a
center.

Unselfish Style

The unselfish style is purely by de-
sign. Mr. Petrie, the former Princeton
University and NBA star who built the
team, scoured Europe’s basketball
leagues for players with sound funda-
mentals—and salary demands more af-
fordable than the astronomical sums
commanded by NBA free agents. The
league’s highest-paid player this year is
Kevin Garnett of the Minnesota Timber-
wolves, who is earning $22.4 million in
the fourth year of a six-year, $126 million
contract. By comparison, the Kings’ Eu-
ropean troika this season is earning a
combined $16.7 million.

Mr. Petrie first selected the 6-foot-9
Mr. Stojakovic for the Kings in the 1996
NBA draft, while he was still playing in
Greece. He joined the team in 1998. Mr.
Petrie picked up Mr. Divac (pronounced
DEE-vats) in 1999 after two frustrating
seasons with the Charlotte Hornets, and
he discovered the 6-foot-8 Mr. Turkoglu
(TURK-a-lou) back home in Turkey,
signing him in 2000 as the first Turk to
play in the NBA. The press conference
announcing the deal was broadcast live
throughout Turkey.

Probasketball “has gotten so drawn up
with raw athleticism, at the expense of fun-
damentals,” says Mr. Petrie, the Kings’
president of basketball operations since
1994. “For the game to be played in its most
enjoyable form, you have to be able to do
the things well that happen a lot—not just
running and jumping but passing, drib-
bling and shooting.”

Stop, Drop and Flop

Late in the first quarter of the Oscar-
night game, Mr. O’Neal, the Lakers
center, found himself alone under the
Kings’ basket. Mr. Divac and Kings for-
ward Scott Pollard were lying lifeless
on their backs beneath him. That’s a
signature Divac defense, refined since
Mr. Divac’s days as a 16-year-old pro
player in Eastern Europe: a stop, drop
and flop routine designed to bamboozle
referees into believing an offensive
player has illegally charged into a sta-
tionary defender.

It’s one of the reasons Los Angeles
Clippers coach Alvin Gentry calls Mr.
Divac “probably the smartest center in
the league.”

The refs didn’t fall for it this time,
but the Kings’ playacting got to Mr.
O’Neal, compounding his frustration
at the mounting foul calls against him
on defense. He barked at the referees
to make the Kings play on their feet.

The team’s owners, brothers Joe
and Gavin Maloof, have vowed to
build a championship team in Sacra-
mento.

The family is the largest share-
holder of California’s Wells Fargo
Bank and the owner of the $265 mil-
lion Palms hotel and casino in Las
Vegas. They purchased a controlling
stake in the Kings and their home
court, Arco Arena, for $247 million in
1999. After heavy investments in pay-
roll and arena improvements, the Ma-
loofs have lost $15.5 million over the
past three years, according to num-
bers supplied by the team.

The Maloof brothers were as deliri-
ous as the fans when Mr. O’Neal sulked
off the court after fouling out on Oscar
night. Mr. Divac sank one of two free
throws to tie the game, but after more he-
roics by Mr. Bryant, the Lakers led by a
point, 97-96, with 5.2 seconds to go.

The Kings passed the ball in to Mr.
Webber, who forced up an off-balance
shot with a Lakers defender in his
face. The buzzer sounded. The shot
didn’t drop, but Mr. Webber did, to
his hands and knees. The Lakers won.

In Las Vegas, top oddsmakers say
they’re offering roughly a three-to-one
payoff to those who bet the Kings to
take the NBA crown this year; the
Lakers, perennial favorites, are even
money.
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By ELLEN E. ScHuLTZ
And THEO FRANCIS

Felipe M. Tillman loved music—op-
era, jazz, country. He played keyboards
and drums, sang and was choral director
at his Tulsa, Okla., church. To make ends
meet, he worked at record stores, where
“he could be close to the music,” says his
brother Anthony Tillman. One of those
jobs was a brief stint in the early 1990s at
a Camelot Music store.

In 1992, Felipe, then 29 years old, died
of complications from AIDS. He never
bought life insurance, so his family re-
ceived no death benefit. But CM Holdings
Inc., then the parent company of Camelot
Music, did. It received $339,302.

Like hundreds of other large compa-
nies, CM Holdings took out life-insur-
ance policies on thousands of its employ-
ees, with itself as the beneficiary. Most
workers covered this way don’t know it,

—1-00T00 -S¢ 060T.A Td

nor do their families.

“If someone is going to use your name
for something, even though you’re an em-
ployee of theirs, you should know what’s
going on in your name,” says Anthony
Tillman, who was surprised to learn that
his brother’s death benefited Felipe’s one-
time employer. “It isn’t fair.”

Thepractice isaswidespread asitislit-
tle-known. Millions of current and former
workers at hundreds of large companies
are thusworth agreatdeal to theiremploy-
ersdead, as well as alive, yielding billions
of dollars in tax breaks over the years, as
well as a steady stream of tax-free death
benefits. Nestle USA has policies covering
18,000 workers, Pitney Bowes Inc. has poli-
cies covering 23,000, and Procter & Gam-
ble Co. has 15,000 covered workers, spokes-
people for these companies confirm.

The coverage is called broad-based in-
surance, or corporate-owned life insur-
ance, usually shortened to COLI. For
years, companies could insure only key
personnel deemed essential to the busi-
ness. But a loosening of state rules in the

04/19/2002

1980s allowed for an explosion in a new
kind of COLI that covers rank-and-file
workers—known in the insurance indus-
try as janitors insurance or, in at least one
instance, dead peasants insurance. “I
want a summary sheet that has ...the
Dead Peasants in the third column,” one of
Winn-Dixie Stores Inc.’s insurance con-
sultants wrote in a 1996 memo. Winn-Dixie
wouldn’t comment on the memo.
Companies have put millions of dollars
into COLI policies. These policiesyield tax-
free income as their investment value
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